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This regular paper produced by SPICe sets out developments in the UK’s negotiations to leave
the European Union, the process for which has now formally begun following the Prime
Minister’s triggering of Article 50 on 29 March 2017.
The updates will provide information on the UK Government’s approach to leaving the EU
including the domestic legislation necessary to ensure a smooth transition in terms of the UK
statute book, along with details of the Scottish Government and the other Devolved
Administrations’ positions. The updates will also provide information on developments within
the EU with regard to the UK’s departure. Finally the update will provide information on the key
issues likely to be at play during the negotiations and in developing the UK’s future relationship
with the European Union.
As was clear during the referendum campaign and since the decision to leave the EU was
taken, there is an abundance of information and analysis available, and this SPICe paper will
try to cover the key issues by drawing on that information and analysis.
This week’s update focuses on an update on the Article 50 withdrawal negotiations and
information on the European Union (Withdrawal) Bill and the issue of legislative consent.
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Following the March European Council at which the EU27 (meeting in its Brexit
configuration) agreed the negotiating guidelines for the future EU-UK relationship very
little progress appears to have been made towards finalising the Article 50 Withdrawal
Agreement.
There have been no further updates on the status of the draft withdrawal agreement
beyond what was published on 19 March. The latest round of negotiations takes place
this week (22-24 May). The programme for this week’s negotiations is similar to the
previous rounds held from 2-4 May and 16-18 April with a focus on three issues:


Withdrawal Agreement – remaining issues



Future relationship



Northern Ireland/Ireland

After this week’s negotiations, the next round have been provisionally scheduled for the
week beginning 4 June. Negotiations are continuing with a focus on the June
European Council which takes place from 28-29 June.
The negotiation round from 2-4 May saw agreement on topics for discussions on the
future relationship during future negotiating rounds:
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Outside of the negotiations, the Commission’s Chief Negotiator Michel Barnier
presented information to the General Affairs Council (meeting in its Article 50
configuration) on the possible framework for the future partnership. The briefing, in the
form of a slide set out the negotiating team’s thinking on the governance arrangements
for the future EU-UK relationship. The slide is reproduced below for information.
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The key sticking point delaying an Article 50 Withdrawal Agreement continues to be
addressing the Ireland and Northern Ireland border question.
In relation to the island of Ireland, paragraph 49 of the draft agreement signed in
December 2017 stated:
“The United Kingdom remains committed to protecting North-South cooperation
and to its guarantee of avoiding a hard border. Any future arrangements must be
compatible with these overarching requirements. The United Kingdom's intention
is to achieve these objectives through the overall EU-UK relationship. Should this
not be possible, the United Kingdom will propose specific solutions to address the
unique circumstances of the island of Ireland. In the absence of agreed solutions,
the United Kingdom will maintain full alignment with those rules of the Internal
Market and the Customs Union which, now or in the future, support North-South
cooperation, the all-island economy and the protection of the 1998 Agreement.”
In the event an agreement isn’t reached between the UK and the EU on addressing the
question of the Irish border, this is the backstop position accepted by the UK
Government. At the time of writing there appeared to be no progress towards agreeing
a solution to the Irish border question.
Speaking during a visit to Northern Ireland on 30 April, the European Commission’s
Chief Brexit Coordinator, Michel Barnier said:
“In December, the UK agreed that, unless and until another solution is found,
Northern Ireland will maintain full alignment with the rules of the Single Market and
the Customs Union which support North-South cooperation, the all-island
economy, and the protection of the Good Friday Agreement.
Ladies and gentlemen,
I know that this backstop was the subject of heated discussions in the UK. I
understand that.
So, today I would like to make just three points to avoid any misunderstandings.
1) First, both sides in this negotiation are firmly committed to a backstop. It is a
guarantee to avoiding a hard border on the island of Ireland.
In March, in a letter to the European Council President Donald Tusk, Prime
Minister Theresa May confirmed her commitment to including operational legal
text on the backstop in the Withdrawal Agreement.
To be clear: without a backstop, there can be no Withdrawal Agreement. This is
an EU issue, not only an Irish issue.
I can assure you that Ireland has the full support of all Member States and all EU
institutions: the European Parliament, the Council, and the European Commission
under President Jean-Claude Juncker and of all Commissioners, not least Phil
Hogan.
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Solidarity is an essential feature of these negotiations. As is the unity of the 27.
And the Taoiseach underlined this eloquently in Leuven last week.
Defence of any Member States' vital interests is one of the EU's raisons d'être.
2) My second point is that the backstop is not part of a negotiation strategy. We
are not playing tactics with Ireland's vital interest.
I sometimes hear that, by insisting on a backstop, the EU is taking hostage the
future relationship negotiations.
I even read that the EU is trying to get the UK to change its red lines – and stay in
the Single Market and/or a customs union. Or even to reverse Brexit.
Ladies and gentlemen,
This is wrong. The backstop is not there to change the UK's red lines. It is there
because of the UK's red lines.
The UK's decision to leave the Single Market and the Customs Union creates a
risk that the hard border will return. This is why it is necessary to have a selfstanding backstop solution. To be clear, once again the backstop was drafted in
full respect of the UK's red lines.
Ladies and gentlemen,
3) My third point is that the backstop is needed in order to respect the integrity of
the Single Market and the EU's Customs Union.
Some people think that we could have two different sets of rules on the island of
Ireland and still avoid border checks.
But Ireland is a member of the EU - and a proud member, I add. It is an active
player, active, very active player, in the Single Market.
Goods that enter Ireland also enter the Single Market. It is called the “Single”
Market for a reason.
So, since we all agree that we do not want a border, and since the UK agreed to
respect Ireland's place in the Single Market, then that means goods entering
Northern Ireland must comply with the rules of the Single Market and the Union
Customs Code.
That is our logic. Simple as that.”
The media has speculated over recent weeks about the UK Government’s position with
regards to the Irish border but there has been no official position articulated.
On 25 April, the Secretary of State for Exiting the EU gave evidence to the Exiting the
EU Committee on progress in the withdrawal negotiations. On the question of the Irish
border, David Davis had the following exchange with the Chairman of the Committee,
Hilary Benn MP:
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Chair: Could I turn to the question of customs arrangements and the Northern
Ireland border? We understand you visited the border on Monday but it does not
appear that you are much closer to finding an answer. You said on Monday that
we hope to have this sorted by October, but it has been reported that the
European Council wants to see significant progress by June. How are you going
to do in two months what you have not been able to do in 22 months thus far?
Mr Davis: The first thing to say is that perhaps the most important voice on this
would be Leo Varadkar, who said that he would rather see a good agreement in
October than any agreement in June. I do not know what the veracity of what is
reported is. We will make progress as fast as we can on this. There are some
hard issues at the core of it, as we well know, but our undertaking is very plain: we
will avoid a hard border at all costs; we will underpin the peace process, the Good
Friday agreement and all of the elements of it; and we will come up with a
mechanism that will enable that to happen at the border.
What we have said all along, and indeed the Council agreed and Mr Varadkar
agreed, was that the best way to do that was with a good free trade agreement,
because that then eliminates a lot of the issues from the beginning—not all of
them but a lot of them. That is the way we are addressing it. We will of course
address what are termed options A, B and C. The free trade agreement is option
A but we will address all three of them in that time.
Chair: You have just accepted, Secretary of State, that there is not going be a
trade agreement in the form of a treaty by October, because it is going to be a
political declaration, and yet a deal on Northern Ireland has to form part of the
withdrawal agreement. You proposed two options last October: a customs
partnership and using technology. The first of those seems to have been
emphatically rejected by the Commission. Is that correct?
Mr Davis: No.
Chair: They are still open to a customs partnership. Is that the case?
Mr Davis: The Commission has taken an open negotiating position. That is where
it is at the moment. You must not assume that every statement from the
Commission lasts forever. I suggest the Committee goes back and looks at the
early statements by the Commission, for example on the role of the court, and
sees how that has moved over time in the negotiation. That is their negotiating
position. They have criticised various elements of each of the two options talked
about. We will go back and address those in negotiation. That is what a
negotiation is for.
Chair: Right. They have not accepted it but you are saying they have not rejected
it.
Mr Davis: It is the first day, as it were, or the first few days of this round of
negotiations; it is the opening position.
Chair: It is all a bit late though, is it not?
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Mr Davis: No, it is not. Bear in mind the interaction of this. By the way, you
conflated entry into force with the treaty signing and so forth in talking about the
relationship between the future agreement and the withdrawal agreement and the
arrangement with Northern Ireland. The effective importance of the Northern Irish
agreement, when it comes into effect, is the end of the implementation period.
Until the implementation period is over, we are de facto operating within the single
market and within the customs union. It is at the end of that that that takes effect.
That is when it has to impact. No, I do not accept that we are in anything like as
difficult a position as you describe. It is of course not straightforward. It is not
going to be an easy negotiation. Nobody has pretended that, certainly not me, in
the course of my time in this job.”
In evidence to the Scottish Parliament’s Culture, Tourism, Europe and External
Relations Committee, Robin Walker MP, Parliamentary Under-Secretary of State for
Exiting the European Union said:
“The UK Government has been very clear that it is absolutely committed to all of
its commitments under the Good Friday agreement. We have made a strong case
for the continuation of the common travel area, which is an example of the
exceptional arrangements that exist between the UK and the Republic of Ireland. I
am glad that the Republic of Ireland has also made that strong case and that the
EU side of the negotiations now accepts it.
As you will be aware, there are already technical orders between Northern Ireland
and the Republic on excise. Both parties are able to deal with those in a way that
does not put any physical infrastructure—any hard stop—at the border. We need
to ensure that the agreement that we reach with the EU allows for the continuation
of the unique circumstances in the island of Ireland and recognises the importance
of the peace process and the commitments that both international parties have
made in that regard.
Right from the start of the process, we have recognised the importance of
maintaining our commitments on the Irish border. As a former parliamentary
private secretary in the Northern Ireland Office, I have seen that for myself. The
Government’s position is absolutely clear that there will be no new physical
infrastructure at the border.”

On 9 May, the UK Government published a Framework for the UK-EU Security
Partnership. According to the UK Government:
“As the UK leaves the EU we are unconditionally committed to European security
and want to work closely with our European partners to keep all of our citizens
safe.
We wish to develop a new partnership with the EU which builds on the breadth
and depth of our shared interests and values, and goes beyond any existing third
country arrangements.
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This presentation focuses on how the UK will look to achieve this vision. It covers
both internal and external security, and will form the basis of ongoing negotiations
with the EU.”

On 16 May, it was reported that the UK Government is planning to publish a White
Paper on Brexit. The BBC report quoted David Davis telling Cabinet colleagues that it
will include "detailed, ambitious and precise explanations of our positions". The White
Paper is said to run to move than 100 pages and will be published ahead of the June
European Council (28-29 June).
The BBC reported:
“Many subjects, including aviation, financial services and fisheries are expected to
feature.
In comments to the Cabinet made earlier that the government has just released,
Mr Davis said the document "will communicate our ambition for the UK's future
relationship with the EU, in the context of our vision for the UK's future role in the
world".
It will also set out "the reasoning behind our approach" and "what will change and
what will feel different outside the EU", he added.”
The BBC’s Political Editor Laura Kuenssberg has written a blog asking whether the
white paper will provide answers?
On 20 May, the Scottish Government published a letter from Michael Russell, the
Minister for UK Negotiations on Scotland’s Place in Europe to the Secretary of State for
Exiting the EU insisting that the devolved administrations must be involved in the
development of the white paper. The letter is reproduced in full below:
Dear David,
I am writing to you further to your stated intention to publish a White Paper in June
containing detailed proposals for the future relationship between the EU and the
UK. My understanding is that this White Paper will set out UK positions on the
objectives for the future relationship across the range of topics identified and
published jointly with the European Commission on the 4 May 2018.
At the last Joint Ministerial Committee on EU Negotiations on 2 May, the UK
Government tabled a proposal for discussions to take place between both officials
and ministers on the detail of UK negotiation positions. It was intended, and has
been described, as being ‘upstream’. My understanding of that is that the
discussions to take place should do so in advance of the UK Government
reaching decisions as to those positions.
I would therefore like confirmation of your intended path towards delivering this
White Paper, the scope it will have, and how the Scottish Government – as well as
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the Welsh Government and Northern Ireland Civil Service – will be involved in its
preparation.
I would also be grateful for your views on how the preparation of this document
will be consistent with the Terms of Reference of the JMC (EN), in particular to
seek to agree a UK approach to and objectives for Article 50 negotiations, and to
provide oversight of negotiations with the EU, to ensure, as far as possible, that
outcomes agreed by all four governments are secured from these negotiations.
I am copying this letter to the Chancellor of the Duchy of Lancaster, Mark
Drakeford, Cabinet Secretary for Finance in the Welsh Government, David
Sterling, Head of the Northern Ireland Civil Service, and David Mundell, Secretary
of State for Scotland.
Michael Russell

The European Union (Withdrawal) Bill is currently being considered by the UK
Parliament – more details of the Parliament’s consideration are provided later.
The UK Government was seeking legislative consent from the Scottish Parliament and
the Welsh Assembly for the Bill. On 12 September 2017, the Scottish and Welsh
Governments published Legislative Consent Memorandums (LCMs) for the European
Union (Withdrawal) Bill. Both Governments indicated that at that stage they could not
recommend giving consent to the Bill due to concerns surrounding Clause 11(now
Clause 15) relating to the competences of the Devolved Legislatures after Brexit. As a
result neither Administration brought forward a Legislative Consent Motion at that time.
Negotiations between the UK Government and the Devolved Administrations have
taken place over the last six months in an effort to agree an approach that would enable
the Devolved Administrations to recommend that the legislatures give consent to the
European Union (Withdrawal) Bill.
Agreement from Wales
On 24 April 2018, the Welsh and UK governments reached an agreement on how the
European Union (Withdrawal) Bill deals with powers in Welsh devolved areas allowing
the Welsh Government to recommend that the Welsh Assembly give legislative consent
to the Bill. This agreement was on the basis on changes to the draft legislation, an inter
government agreement and a memorandum of understanding (all published the
following day, 25 April).
Mark Drakeford AM, the Welsh Government’s Cabinet Secretary for Finance, said in his
letter to the UK Government:
“Although the position we have currently developed does not meet the whole of
our aims I recognise that the trilateral discussion process represents very
significant progress from where we started.”
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The proposed legislative changes would mean that all devolved powers currently within
the competence of the EU would return to the devolved administrations by default, but
that the UK Government could make exceptions in regulations (thereby ‘ring-fencing’
specified areas). This would change where powers lie by default and the Welsh
government considered this to be “much more compatible with the ‘reserved powers’
model of devolution”.
On 15 May the Welsh Assembly voted to give consent to the EU Withdrawal Bill.
Refusal from Scotland
During the negotiations, the Scottish Government was unable to reach agreement on
the same provisions in the European Union (Withdrawal) Bill.
On 25 April, the Scottish Government issued a statement rejecting the proposed
amendments saying they “allow the UK Government to stop the Scottish Parliament
passing laws in devolved areas for up to seven years without securing its agreement”.
The following day (26 April) the Scottish Government published a supplementary
Legislative Consent Memorandum (LCM). This LCM outlined the reasons why the
Scottish Government does not support the proposed amendments to the Withdrawal Bill
and Inter-governmental Agreement. Paragraphs 9 to 11 of the LCM stated:
“Under the proposals the UK Government would retain the power to restrict the
competence of the Scottish Parliament and the Scottish Government without the
agreement of the Parliament. These restrictions could then apply for up to seven
years after the UK leaves the EU.
A restriction may be imposed even where the Scottish Parliament expressly votes
against it. This is inconsistent with the principle that changes to competence
should only be made with the explicit consent of the devolved legislature involved.
This principle is a matter of constitutional convention and is reflected in provisions
of the Scotland Act 1998 (in sections 30 and 63). Respect for this principle is
essential to maintaining a meaningful devolution settlement in a constitutional
system which claims unlimited parliamentary sovereignty for the UK Parliament.
The principle has invariably been respected since 1999.
The proposals contain a political commitment to not normally impose restrictions
without the consent of the Scottish Parliament. However, it will be for the UK
Government, and ultimately the UK Parliament, to determine what is normal and
what is not, and whether or not it considers that the Scottish Parliament is acting
reasonably on any occasion on which it opts to withhold consent. Indeed, the
terms of the amendments underline the lack of substance to the commitment to
seek consent: they provide only for regulations to proceed following a „consent
decision‟, regardless of what that decision is.”
The LCM also proposed amendments that the Scottish Government say would “address
[its] concerns and be compatible with the principle that adjustments to devolved
competence in Scotland require the consent of the Scottish Parliament.”
The Scottish Government proposed two different approaches. Michael Russell, Minister
for UK Negotiations on Scotland’s Place in Europe said:
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“We will continue to talk with the UK Government to see if a solution can be agreed.
That can either be a removal of clause 11 so that all the governments of the UK
proceed on the basis of trust and agreement or the EU Withdrawal Bill can be
amended so that the consent of the Scottish Parliament is required before the
powers of the Parliament can be constrained.”
In addition to publishing the LCM, Michael Russell MSP shared proposals for two draft
protocols with parliamentary committees.
In a letter to the convenors of Finance and Constitution Committee (FC) and Delegated
Powers and Law Reform Committee (DPLR) he wrote:
“In the Memorandum, we refer to the joint working between Scottish Government
and the Scottish Parliament that has led to two draft protocols being produced… The
first protocol (attached at annex A to this letter) sets out the arrangements for the
Scottish Parliament to scrutinise instances where Scottish Ministers wish to give
consent for the United Kingdom Government to correct a Brexit legislative deficiency
via a UK Statutory Instrument. The second protocol (at annex B) sets out guiding
criteria to enable Scottish Parliamentary committees to prioritise their scrutiny of
Brexit SSIs should there be a large volume of these requiring scrutiny within a short
time period.”
Committee scrutiny
The Finance and Constitution Committee and the Delegated Powers and Law Reform
Committee both considered the European Union (Withdrawal) LCM and draft protocols
and published reports ahead of the plenary debate and vote.
Delegated Powers and Law Reform Committee
The Delegated Powers and Law Reform Committee’s (DPLRC) report was published on
the 8 May. It makes a series of recommendations and concludes there are a number of
fundamental principles that it would expect to “be at the centre of the approach” to
secondary legislation required for the purposes of the UK’s Withdrawal from the EU.
These are:




the need for coordination and cooperation between governments
that powers must be tightly defined and both Scottish and UK Ministers should
only have the capacity to do what is necessary for the purposes of this exercise,
and
proposals should be laid in a way that allows for effective parliamentary
consideration and enables stakeholders to contribute.

Finance and Constitution Committee
The Finance and Constitution Committee’s report on the supplementary LCM was
published on 10 May.
The committee’s previous Interim Report from January 2018 noted that:
“The Committee is of the view that Clause 11, as currently drafted, is
incompatible with the devolution settlement in Scotland. The Committee
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considers further that even if Clause 11 is designed to be a transitional measure
it fails to fully respect the devolution settlement. The Committee therefore will not
be in a position to recommend legislative consent for the Bill unless Clause 11 is
replaced or removed.”
After considering the changes made to the Bill and proposals from the UK and Scottish
Governments, the committee concluded that:
“It is not clear to the Committee why the UK Government should be subject to
only voluntary constraints while the devolved governments should be subject to
statutory constraints… The Committee therefore recommends that Clause 11 is
removed from the Bill and the Inter-Governmental Agreement is amended to
provide for the same political constraint not to bring forward legislation where
common frameworks are likely to be needed to apply equally across all of the
governments of the UK.”
Scottish Conservative members of the committee dissented from this and other
conclusions.
Culture, Tourism, Europe and External Relations Committee
While the European Committee did not formally consider the LCM, it took evidence on
10 May from David Mundell, the Secretary for State for Scotland, and Robin Walker,
Parliamentary Under Secretary of State at the Department for Exiting the European
Union.
Questions from members included those on the conclusions from the Finance and
Constitution Committee’s LCM report (the report had only been published that morning).
Robin Walker commented that:
“What we have said is that the terms of the intergovernmental agreement that we
have reached with the Welsh Government and the respect for the devolved
Administrations in that agreement are open to the Scottish Government, as they are
to a restored Northern Ireland Executive. It is very important that there is that parity
of treatment across the whole of the constitutional settlement when it comes to
these issues, and that that is open, whatever the outcome of other debates and
disputes. That is the UK Government acting in a reasonable manner, setting out
that we will respect the role of the devolved Administrations. That is notwithstanding
the whole conversation about legislative consent which, as you say, is for this
Parliament to decide.”
Vote on legislative consent
On 14 May the Scottish Government lodged Legislative Consent Motion S5M-12223.
This motion to refuse consent to the whole of the European Union (Withdrawal) Bill was
debated by the Scottish Parliament on 15 May.
The following motion as amended was agreed by 93 votes to 30.
That the Parliament notes the legislative consent memorandums on the European
Union (Withdrawal) Bill lodged by the Scottish Government on 12 September 2017
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and 26 April 2018, and the reports of the Finance and Constitution Committee of 9
January and 10 May 2018, and, because of clause 15 (formerly 11) and schedule
3, which constrain the legislative and executive competence of the Scottish
Parliament and Scottish Government, does not consent to the European Union
(Withdrawal) Bill, and calls on both the UK and Scottish governments to convene
cross-party talks in an attempt to broker an agreed way forward.
Reaction to the refusal of consent
Akash Paun published a post on the Institute for Government blog reacting to the
Scottish Parliament vote to reject the EU Withdrawal bill.
The post starts with “And lo it came to pass. After nearly two years of wrangling over
the impact of Brexit on devolution, the Scottish Parliament has voted by 93 to 30 to
withhold “legislative consent” for the EU Withdrawal Bill… This is a major constitutional
moment – since 1999 MSPs have granted consent to Westminster legislation 171
times. Just once have they said no.”
Paun then considers a possible way to overcome the “impasse”:
“The House of Lords will tomorrow send the bill back to the Commons, so MPs still
have time to amend the bill further if agreement is reached between the two
governments. But that is a big if. The British Government has made significant
concessions already, sufficient to gain the consent of the Welsh Assembly. But in
the case of Scotland, the two sides remain at odds on a fundamental point of
principle.
…might the Prime Minister simply cut her losses and drop the offending provisions?
This must be tempting – the Government’s Brexit strategy is in danger of falling
apart, and conceding on the devolution question would at least bring peace on one
front. But Whitehall holds genuine concerns about the economic implications of
Scotland creating its own regulatory framework immediately after exit day. So the
Government might resolve to push through its legislation without consent, for the
first time in the history of devolution.
The Prime Minister will meanwhile also hope that the Supreme Court strikes down
Scotland’s rival EU Continuity Bill, which UK ministers believe may fall outside of
Scotland’s devolved competence. a fundamental point of principle.”
Professor Nicola McEwen in her Centre on Constitutional Change blog post asks if this
is a Crisis, headache or sideshow?:
“The Scottish Parliament’s decision to withhold consent for the Bill has sparked
suggestions that a constitutional crisis looms. But is this a constitutional crisis or a
constitutional headache for the UK Government, or simply an irrelevant sideshow
that they can afford to ignore?
Professor McEwan sets out a few options:
“One option – let’s say the ‘normal’ course of action, in line with the convention –
would be to remove the offending paragraphs of clause 15 which affect Scotland,
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freeing the Scottish Parliament to legislate for itself. Indeed, the Scottish Parliament
has already passed its own Brexit legislation to plug that gap.
…The second option, then, is to ignore the Scottish Parliament’s decision. The
Prime Minister has already indicated that she intends to go ahead with the
measures set out in Clause 15, on the basis that they are necessary to secure the
integrity of the UK internal market. Legally, she is entirely within her right to do so.
…There is, of course, a third way. The UK Government could continue to negotiate
with the Scottish Government to try to reach a compromise. In so doing, it may want
to be mindful of the considerable powers it already has at its disposal to preserve
and protect the UK internal market after Brexit.”
Sarah Smith, Scotland editor for the BBC pointed out that:
“It is certainly a constitutional first - but one that can be overcome by Westminster…
[the] prime minister has ignored the will of the Scottish Parliament before. This time
last year [the Scottish Parliament] voted in favour of a second indyref and the PM
said no. There was no noticeable uprising of popular outrage then. And there is
unlikely to be so now…Nicola Sturgeon rarely shies away from a fight with
Westminster. It's generally good politics for her… Her problem is that this argument
has not caught voters' attention. The right of the Scottish Parliament to have a
definitive say over regulations governing the use of pesticides does not appear to
cause great concern to Scots. Some may be outraged over the principle of
legislation being imposed on Scotland after it has been specifically rejected by their
MSPs. The practical consequences may not amount to much. Yet it is one more
headache for Theresa May in the migraine-inducing process of trying to secure a
Brexit deal.”

European Union (Withdrawal) Bill: what happened in the House of Lords?
The European Union (Withdrawal) Bill was introduced in the House of Lords on 18
January 2018 and the final Lords stage (“third reading”) concluded on 16 May 2018.
201 amendments were made to the Bill including 15 government defeats and these will
now go back to the Commons for consideration.
Some of the changes agreed without division were amendments:


that restructured the devolved administration provisions in clause 11 [15], and
schedule 2. These changes included:
o A change in where powers in devolved areas, returned to the UK from the
EU, lie by default. All such powers are now returned to the relevant
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devolved institutions unless specific regulations are made to ‘ring-fence’
these areas.
o Sunset provisions. Provisions were added so that no ‘ring-fencing’
regulations could be made under clause 11 [15] later than two years after
exit day and any regulations made would last no longer than five years.
o A new ‘consent decision’ mechanism. This mechanism prevents ring
fencing regulations being published before a ‘consent decision’ by the
relevant devolved legislature. Consent decisions are defined as a decision
to consent or not consent to the laying of the draft regulations.
Regulations may also be published after 40 days if no decision has been
taken.
o A requirement for the UK Government to report on progress towards
repealing the ring fencing provisions.


setting out the status in domestic law of different categories of retained EU law
for the purposes of making future amendments and when ruling on
incompatibility with the Human Rights Act 1998.

Some changes agreed by division:


Amendments to increase the control Parliament has over the negotiating position
of the UK government, including amendments specifically on negotiating an
arrangement which enables the UK to continue participating in a customs union
and the European Economic Area with the EU (see more here).



Clause 5 [6] was amended so that the EU Charter of Fundamental Rights will be
retained in domestic law after exit day.



A new clause [10] was added to give Parliament a ‘meaningful vote’ on the
outcome of negotiations with the EU.



A new clause [12] was added which seeks to maintain rights to refugee family
reunion currently provided under the EU’s Dublin III Regulation.



A new clause on environmental governance was added requiring proposals for
primary legislation to establish a duty on public authorities to apply EU
environmental principles and an independent watchdog; and publish a Statement
of Environmental Policy setting out how certain environmental principles would
be given effect.

More details on these changes can be found in the House of Lords Library briefing
European Union (Withdrawal) Bill: Summary of Lords Amendments and House of
Commons Library briefing European Union (Withdrawal) Bill: Lords Report Stage
briefing (pages 89-114).
The Bill will now return to the House of Commons for consideration of the amendments
made in the Lords. This is the process known as “ping pong”.
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Ping pong’s timing is not confirmed but is expected at this stage to be before summer
recess (which begins on 24 July).
The Trade Bill
On 7 November 2017, the UK government introduced the Trade Bill. Once the United
Kingdom leaves the EU, it will no longer be covered by the European Union's trade
architecture. As a result, the UK will be able to negotiate its own trade agreements and
set its own tariffs along with implementing the necessary non-tariff elements of trade
agreements. The UK will also become responsible for dealing with trade disputes and
seeking trade remedies where necessary. Initially though the UK Government is
seeking to ensure that the UK’s existing trade relations can continue uninterrupted after
Brexit.
The Bill as introduced contains only 12 clauses. The overarching aim of the Bill is to
provide continuity in the trade relations the UK currently enjoys once the UK has left the
European Union. The Committee Stage in the House of Commons is now complete and
no date is yet set for the next stage (“Report stage”).
The Bill requires the Legislative Consent of the Scottish and Welsh legislatures. The
Scottish and Welsh governments have objected to the Trade Bill for reasons that are
very similar to their EU Withdrawal Bill objections.
The Scottish Government’s Legislative Consent Memorandum (LCM) says:
“The Trade Bill places constraints on the Scottish Ministers’ ability to act on all
devolved matters, by placing restrictions on how they can exercise the powers in
clauses 1 and 2 to make regulations.”
The provisions in the Trade Bill that affect devolved areas interplay with the European
Union (Withdrawal) Bill powers. Given the changes that have been proposed for clause
11 (now 15) and other parts of the Withdrawal Bill it is expected that significant changes
will need to be made to the Trade Bill to follow suit.
The Scottish Parliament’s Finance and Constitution Committee is the lead committee
examining the Trade Bill and the relevant LCM. It has held three evidence sessions.
The Customs Bill
The Taxation (Cross-border Trade) Bill, sometimes described as the “Customs Bill”,
was published on 20 November 2017and is intended to allow the UK to continue its
existing trade policy as far as possible immediately after Brexit.
The primary decisions on customs and customs unions are contested and will be made
in the UK Cabinet and EU-UK negotiations. In its briefing on the Bill the House of
Commons Library says:
“The [UK] Government has set out two options for future customs arrangements
with the EU: a ‘customs partnership’ and a ‘highly streamlined customs
arrangement’. Under the customs partnership, the UK would apply the EU’s tariffs
on goods imported into the UK but intended for onward shipment to the EU. The UK
would set its own tariffs on imports intended for the UK market. The highly
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streamlined customs arrangement or ‘maximum facilitation’ (‘max-fac’) option relies
on technological solutions and ‘trusted trader’ schemes to make trade with the EU
smoother. At the time of writing (early May 2018), the Government was divided over
these two options. The EU has expressed doubts over both options and there are
concerns over whether the technology will be ready for either option by the end of
the transition period.”
The Bill is currently awaiting the Report stage in the House of Commons.

What are Westminster’s committees doing on Brexit?
The following is a snapshot of Westminster’s committee activity on Brexit that may be of
interest to members. SPICe Brexit Updates in the future will highlight new reports or
inquiries.
Commons Select Committees
The committee’s inquiry on the progress of the UK’s
negotiations on EU withdrawal continues to track
negotiations.
On 25 April, the Committee took evidence from the
Secretary of State for Exiting the EU.
Scottish Affairs Committee
The committee has open inquiries on:
 Scotland’s priorities for future trade relations
with the EU and related questions - Scotland
and Brexit: Trade and Foreign
Investment (accepting written submissions
until the end of June 2018)
 The future of the oil and gas
industry (accepting written submissions until 1
June 2018)
 Immigration and the Scottish economy
Immigration and Scotland
Environment, Food and Rural The committee has an open inquiry on
Affairs Committee
Fisheries investigating the challenges and
opportunities following Brexit. A UK government
white paper is expected soon. More detailed
information on policy and the implications of leaving
the EU for Scottish fisheries can be found in SPICe
Briefing SB 17/21.
Business, Energy and
The committee has an inquiry into the effects of
Industrial Strategy
leaving the EU on British business composed of five
Committee
sub-inquiries all of which have now reported
 Civil nuclear sector: Report and Government
response published
 Automotive: Report published
Exiting the European Union
Committee
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Environmental Audit
Committee

Digital, Culture, Media &
Sport Committee
Public Administration and
Constitutional Affairs
Committee

Aerospace: Report published
Processed food and drink: Report published
Pharmaceuticals: Report published (17 May
2018)
The committee has open inquiries on:
 A recently announced inquiry on
environmental governance following a UK
government consultation paper Environmental
Governance Consultation Paper (accepting
written evidence until 1 June 2018)
 An ongoing inquiry on The Future of
Chemicals Regulation after the EU
Referendum now focused on the UK
government’s response its published report.
The committee has published its report on the Impact
of Brexit on UK Creative industries, tourism and The
Single Digital Market
The committee has an open inquiry on Devolution
and Exiting the EU covering the impact of Brexit on
current constitutional arrangements in the UK. The
inquiry recently met in Edinburgh and took opal
evidence from a range of academics, opposition
party spokespeople and the Scottish government.

House of Lords
EU Select Committee

The committee has ongoing inquiries on UK-EU
relations and negotiations and operates various subcommittees including:
 The Energy and Environment Sub-Committee
which announced an inquiry on Brexit: plant
and animal biosecurity on 16 March 2018 and
published a report on Brexit: food prices and
availability on 10 May 2018.
 The Home Affairs Sub-Committee which
published a report on reciprocal healthcare
arrangements on 28 March 2018.

