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This regular paper produced by SPICe sets out developments in the UK’s negotiations to leave
the European Union, the process for which has now formally begun following the Prime
Minister’s triggering of Article 50 on 29 March 2017.
The updates provide information on the UK Government’s approach to leaving the EU including
the domestic legislation necessary to ensure a smooth transition in terms of the UK statute
book, along with details of the Scottish Government and the other Devolved Administrations’
positions. The updates also provide information on developments within the EU with regard to
the UK’s departure. Finally the updates provide information on the key issues likely to be at play
during the negotiations and in developing the UK’s future relationship with the European Union.
As was clear during the referendum campaign and since the decision to leave the EU was
taken, there is an abundance of information and analysis available, and this SPICe paper will
try to cover the key issues by drawing on that information and analysis.
This week’s update is a special edition featuring an opinion piece by Fabian Zuleeg,
Chief Executive of the European Policy Centre in Brussels. The views expressed on the
briefing are those of the author and not those of SPICe or indeed the Scottish
Parliament.
SPICe intend to commission further opinion pieces looking at progress in, and the
possible outcome of, the Brexit negotiations.
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1.
This briefing note has been produced for the Scottish Parliament, covering three
topics:
a. The possibility of an exit from Brexit, including the probability for extending the
Article 50 negotiations and what possibilities exist for withdrawing the Article 50
notification
b. The current state of play in the negotiations in particular with regard to the
Withdrawal Agreement, including the negotiating directives on transition, and the
Northern Ireland backstop
c. The future relationship including the vision set out in the Prime Minister’s speech
and the reaction to it, and the European Council guidelines and the European
Parliament resolution
Exit from Brexit
Momentum for a second referendum?
2.
There has been a slow shift in public opinion in the UK towards support for a
second referendum, based on the increasing recognition of the economic impact of a
hard Brexit, as well as its effect on the border in Northern Ireland. Proponents of a
second referendum include, for example, former Prime Ministers John Major and Tony
Blair. However, so far, the scenario of a second referendum or an exit from Brexit is not
advocated either by the Conservative or the Labour Party.
3.
But even if there was a decisive shift in political momentum, there are significant
practical hurdles, not least in terms of timing. A decision by the UK to withdraw the
Article 50 notification would have to happen well before next year’s European
Parliament election in May 2019 to ensure that the UK can run an EP election
campaign, while at the same time taking into account the impact of the continuation of
UK membership on other countries to which UK seats have been reallocated.
Participation in the EP elections is a necessity if the UK remains a member as the EU
cannot legally function without a duly elected EP representing all EU citizens.
Extension of Article 50
4.
A significant extension of the Article 50 period is unlikely for this reason. During
the Article 50 process, the UK remains a member state with all the rights and
obligations which that entails. In case of an extension, the UK would have to take part
in the EP elections and, depending on the length of the extension, the appointment of
the next EU Commission and the next Multi-Annual Financial Framework. An extension
also requires the unanimous support of the rest of the EU, making it unlikely.
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Withdrawal of Article 50 notification
5.
If the UK were to decide not to go ahead with Brexit, formally the UK would have
to withdraw its Article 50 notification. An attempt by the UK to revoke Article 50, would
probably be seen by the EU27 as a positive decision, but, with the domestic debate
unresolved, concern would remain that the UK would be an even more unreliable
partner in future.
6.
A remain decision could not be linked to the delivery of reforms on the EU side in
areas such as free movement of citizens. The revocation of Article 50 implies that the
UK remains a member state with all conditions of membership unchanged.
7.
An attempt by the UK to withdraw the Article 50 notification would need to entail
a genuine commitment to the EU. If it is perceived as a tactical ploy to buy more time,
politically, the EU27 are likely to reject it.
8.
It is not clear whether the UK can simply withdraw the notification unilaterally or
whether the UK needs the consent of the EU27 and the European Parliament. Legal
opinion is divided, so most likely the European Court of Justice (ECJ) would need to
rule on this question.
9.
If the UK requires the consent of the rest of the EU, agreement to stop the
process would most likely come with significant and unpalatable conditions e.g. on the
UK rebate and on its opt-outs in a range of areas. There might also be a condition that
the UK legally commits to remain a member for a specified period.
10.
Even if a unilateral withdrawal of the Article 50 notification is possible, it would
probably carry a political cost in future decisions where the UK would be marginalised,
for example, on the rebate in the next MFF negotiations.
11.
If the UK can unilaterally withdraw the Article 50 notification, it would have to be
seen to be genuine. A tactical withdrawal could be rejected by the ECJ as breaching
the UK’s legal duty of sincere cooperation, namely “to assist each other in carrying out
the tasks which flow from the Treaties". However, the situation might not be clear cut,
for example, in case of a change of government or if a new referendum is scheduled.
12.
Regardless of the legal situation and the EU’s reaction, the biggest hurdles to
any attempt by the UK to reconsider the Brexit decision lie in UK domestic politics. But
given the timing, any radical shift in UK position would need to happen quickly, creating
an incentive for Theresa May to schedule the decision on the Withdrawal Agreement as
late in the year as possible to make sure there is no viable alternative to Brexit in March
2019.
State of Play in the negotiations
Content of the withdrawal agreement
13.
Last December, the UK reached agreement with the EU on the ‘Article 50
issues’, i.e. the outstanding financial obligations of the UK, the rights of EU citizens in
the UK and a UK commitment to keep the Northern Ireland border frictionless. At the

ǀ

end of January, the Council adopted its negotiation position on the transition period.
These are the main building blocks for the Withdrawal Agreement, supplemented with a
political declaration on the future of the UK-EU relationship that will be drafted after the
legal text of the Withdrawal Agreement has been agreed.
Agreement on transition
14.
The draft legal text of the Withdrawal Agreement was published by the EU at the
end of February. In mid March, an initial agreement on the majority of the text was
reached. A colour-coded text of the draft Withdrawal Agreement showed that the UK
agreed to the vast majority of provisions, with only a minority of areas still needing
further negotiations.
15.
On transition, both sides essentially agreed on virtually all of the substance: the
transition (or implementation) period is planned to end on the 31st of December 2020,
implying that, up to that point, the UK will continue to be inside the Single Market and
Customs Union despite leaving the European Union in March 2019. As stipulated by
the EU, transition will be a standstill period where the UK will continue to have all
obligations of membership but without the political rights of an EU member state.
16.
The UK has, in essence, accepted virtually all of the conditions of the EU27. This
is not surprising: given the ticking clock of the Article 50 process, the divisions within
domestic politics in the UK and the continuing unity among the EU 27, there is very little
potential leverage for the UK; in essence the UK has to accept the EU conditions or
face the cliff edge of no deal.
17.
This one-sided process is clear from the drafting of concrete provisions, which
has been done almost exclusively on the EU side. This has continued with the draft
Withdrawal Agreement, which was drafted by the EU with the UK simply accepting the
majority of the draft straightaway and signalling willingness to compromise on the vast
majority of outstanding issues.
Outstanding issues in the Withdrawal Agreement
18.
Some features of the transition have been hard to swallow for the UK political
system, and especially for the Brexiteers in the Conservative Party: no control over
fisheries, continuing jurisdiction of the ECJ, the UK as a rule-taker, free movement of
EU citizens, no independent commercial policy etc. However, given the temporary
nature of the transition, even the Brexiteers have accepted this time-limited status in
return for an irreversible exit in March 2019.
19.
There are still some outstanding issues, both technical and substantial. The
nature of the political declaration on the future of the UK-EU relationship is still unclear:
how much detail will be required, how specific will it be on the future model? Will it
specify a definitive exit from the Customs Union and the Single Market or will it keep the
door open to a possible European Economic Area relationship?
20.
There is also the question of whether there will be the possibility of a limited
extension of the transition period, for a year or so beyond December 2020. Unless the
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Withdrawal Agreement specifies a process and potentially length of an extension, it will
not be possible to continue the standstill period beyond 2020.
21.
But despite these uncertainties, from an economic perspective, agreeing a
transition period was crucial. Business planning horizons mean that UK businesses
needed the UK government to buy more time to adapt to whatever long-term UK-EU
relationship will be negotiated; the transition period at least gives businesses a further
21 months. Also, agreement on transition averts the most economically detrimental
outcome: a chaotic Brexit in March 2019.
Roadblocks ahead?
22.
While there is an agreement on transition in principle, there is still some way to
go before a Withdrawal Agreement has been signed and ratified by both sides. The
EU27 and the European Parliament will need to give their consent to any deal. The EU
negotiation team is maintaining close alignment with the views of the member states
and the EP, but unforeseen issues could become prominent in the political debate in
any one country or the EP, potentially derailing the process.
23.
The major unresolved issue that could derail agreement is the arrangement for
the Northern Irish border, post transition. In the December agreement, the UK
committed to keep the border between Northern Ireland and the Republic frictionless
and without any physical infrastructure or related checks. Under pressure from Dublin,
the UK accepted a ‘backstop’: if all other options fail (namely for the UK as a whole to
have frictionless borders with the EU or innovative solutions such as an open border
guaranteed through technological means), the UK accepts that Northern Ireland
remains aligned with EU rules.
24.
This implies that NI stays inside the Customs Union and Single Market, resulting
in a customs border in the Irish Sea. The backstop has now been written into the legal
text of the Withdrawal Agreement and, unless the UK accepts such a provision, there
will not be agreement on the Withdrawal Agreement from the EU27 or the EP. Ireland
continues to enjoy the backing of the other member states and the institutions, not least
because this is a vital national interest for the Republic and an EU member state will
always have the political backing of the others under these circumstances.
25.
It is thus highly unlikely that there will be a last minute political deal which cuts
across the EU’s legal order. Not only is the negotiation process weighted in favour of
the EU27, there is simply no convincing incentive for the EU27 to sacrifice EU unity to
accommodate a third country.
26.
This implies that Theresa May needs to face down the DUP, who are adamantly
opposed to a customs border in the Irish Sea, or there will be no transition period. Her
argument is likely to be that the backstop won’t come into force as the UK will find a
different solution and that, in the final analysis, the UK won’t necessarily implement the
commitments unless the overall long-term deal is acceptable. There will also be the
threat that, if the government falls, there could be a Corbyn government, which is
unthinkable for the DUP.
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27.
To maintain her majority, the Prime Minister not only needs the DUP, but she
also has to keep the Conservative Brexiteers on board and they are already unhappy
with some of the provisions, in particular that ‘control’ will not be returned to the UK until
transition ends, with the EU rules continuing to apply and the ECJ continuing to enforce
these provisions. A further flashpoint could be the inclusion of any provision to extend
the transition period in the Withdrawal Agreement.
28.
To keep them on board, the Prime Minister is likely to continue to commit to the
‘clean’ Brexit the Brexiteers demand: an exit from both Customs Union and Single
Market. Any compromise on a customs union, which would mean the UK could not
conclude trade deals with third countries, thus remains unlikely despite the recent vote
in the House of Lords.
A meaningful vote?
29.
Whenever it comes to the meaningful vote on the Withdrawal Agreement in
Westminster, there doesn’t appear to be a majority in the House of Commons for any
specific type of Brexit, soft or hard. However, if that vote is late in the day, it could be
argued that there is no choice at all: even the worst of deals is better than no deal, if
there is no alternative deal on the table and no time remaining to negotiate anything
else.
30.
If the deal is rejected, there might well be a temptation to attempt to unilaterally
withdraw the Article 50 letter to buy time rather than genuinely wanting to remain.
Domestically, there might be an argument that there could be the possibility of resubmitting the notification later on, for example, after a General Election which would
determine what the UK’s stance on the EU is going to be.
31.
It is far from clear what the EU27 response would be under this scenario and
whether unity could be maintained, especially if such a vote would result in a significant
political change in the UK. Most likely, the EU27 would only react positively to a
reversal in direction if backed up by a concrete and unambiguous decision by the UK,
while any attempt to play for time is likely to be rejected.
The long-term relationship
32.
If there is no agreement on the terms of the Withdrawal Agreement (and
therefore no transitional period), for example because of the Northern Ireland backstop,
there would be a cliff edge for the UK by the end of the year at the latest as business
would need to put its contingency plans into effect. Most likely, this would have drastic
economic effects with significant disruptions of cross-border flows and, most probably,
political consequences.
33.
If there is agreement and full ratification of the Withdrawal Agreement, it will
signal the start of trade negotiations. At this point, the negotiation process is likely to
change. On the EU27 side, there will be a trade team in charge that derives its
mandates from the individual mandates of 27 member states; divisions on the EU27
side will make things more difficult for the UK from this point onwards.
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A UK vision for the future?
34.
In Theresa May’s Mansion House speech at the beginning of March, the Prime
Minister set out her vision of the future UK-EU relationship. She aspires to “the broadest
and deepest possible partnership - covering more sectors and co-operating more fully
than any Free Trade Agreement anywhere in the world today.” She envisages a
Customs Partnership and comprehensive reciprocal trade access, including on
services.
35.
In general, her speech was well received by the EU27, noting that it contained a
note of realism about the negative impact of Brexit as well as making commitments for
example on the continued relevance of the ECJ in some areas. However, it was also
noted that none of it was yet in a legal text ready for negotiations, that some proposals
were incompatible with the current EU system, for example the wish to remain in key
regulatory agencies, and that there was still an underlying theme of ‘cherry-picking’,
wanting the economic benefits of very close cooperation without the obligations, such
as free movement.
Limitations for the UK-EU relationship
36.
The EU27 also noted that, in the end, the UK is still committed to leaving the
Customs Union and the Single Market. The European Council guidelines note that the
EU27 wish a close relationship but have “to take into account the repeatedly stated
positions of the UK, which limit the depth of such a future partnership. Being outside the
Customs Union and the Single Market will inevitably lead to frictions. Divergence in
external tariffs and internal rules as well as absence of common institutions and a
shared legal system, necessitates checks and controls to uphold the integrity of the EU
Single Market as well as of the UK market. This unfortunately will have negative
economic consequences.”
37.
From an EU27/Commission perspective, leaving the Customs Union and the
Single Market implies a Free Trade Agreement with its ambitions limited by the time
available for negotiation, by the linkages to trade deals with other third countries and by
the usual provisions of such agreements, such as the virtual exclusion of trade in
services.
38.
In the middle of March, the EP set out its position, recommending an Association
Agreement as the basis for the future relationship. At the same time, the EP made it
clear that ‘Any framework for the future relationship would also need to respect the
integrity of the internal market, customs union and four freedoms, without allowing for a
sector-by-sector approach (cherry-picking EU laws). It should preserve the EU’s
independent decision-making and legal order, including the role of the ECJ.’
39.
Even assuming the best will in the world, the long-term relationship will be
difficult to negotiate. Unlike in a normal trade negotiation, there are no gains from
further market integration, but the deal will have to distribute costs of disintegration,
moving away from a market that is already fully integrated but will become less so.
Further tricky issues will include what governance will accompany the treaty, with trust
in the UK already low, and how to create a level playing field, post Brexit, when UK
policies start to diverge.
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An alternative outcome?
40.
The basic dilemma is unresolved: the UK Government has a choice, it can
minimise economic harm or deliver on the Brexiteers’ red lines, but not both. Only by
staying in the Customs Union and the European Economic Area/SM, can long term
economic harm be avoided. But this would require a significant change in political
direction in the UK. If it were to happen, it would be welcomed by the EU27. However, if
the UK continues to be unable to decide between these options, as either choice
implies a significant political cost, the final outcome might be no deal at all.

