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This regular paper produced by SPICe sets out developments in the UK’s negotiations to leave
the European Union, the process for which has now formally begun following the Prime
Minister’s triggering of Article 50 on 29 March 2017.
The updates will provide information on the UK Government’s approach to leaving the EU
including the domestic legislation necessary to ensure a smooth transition in terms of the UK
statute book, along with details of the Scottish Government and the other Devolved
Administrations’ positions. The updates will also provide information on developments within the
EU with regard to the UK’s departure. Finally the update will provide information on the key
issues likely to be at play during the negotiations and in developing the UK’s future relationship
with the European Union.
As was clear during the referendum campaign and since the decision to leave the EU was
taken, there is an abundance of information and analysis available, and this SPICe paper will
try to cover the key issues by drawing on that information and analysis.
This week’s update focuses on the EU27 guidelines for the future relationship and the UK
Government’s decision to challenge the Scottish and Welsh Continuity Bills in the Supreme
Court.
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At the March European Council meeting, the EU27 (meeting in its Brexit configuration)
agreed the negotiating guidelines for the future EU-UK relationship.
The guidelines closely mirror the draft guidelines published by the European
Commission on 7 March. Paragraphs 3 and 4 of the guidelines set out the EU27
position with regard to the future relationship:
“The European Council restates the Union's determination to have as close as
possible a partnership with the UK in the future. Such a partnership should cover
trade and economic cooperation as well as other areas, in particular the fight against
terrorism and international crime, as well as security, defence and foreign policy.
At the same time, the European Council has to take into account the repeatedly
stated positions of the UK, which limit the depth of such a future partnership. Being
outside the Customs Union and the Single Market will inevitably lead to frictions in
trade. Divergence in external tariffs and internal rules as well as absence of common
institutions and a shared legal system, necessitates checks and controls to uphold
the integrity of the EU Single Market as well as of the UK market. This unfortunately
will have negative economic consequences, in particular in the United Kingdom.”
Paragraph 7 of the negotiating guidelines set out the EU27’s view that a non-member of
the EU cannot get as a good a deal as an EU member without observing the obligations
of membership:
“In this context, the European Council reiterates in particular that any agreement with
the United Kingdom will have to be based on a balance of rights and obligations, and
ensure a level playing field. A non-member of the Union, that does not live up to the
same obligations as a member, cannot have the same rights and enjoy the same
benefits as a member.
The European Council recalls that the four freedoms are indivisible and that there
can be no “cherry picking” through participation in the Single Market based on a
sector-by-sector approach, which would undermine the integrity and proper
functioning of the Single Market.
The European Council further reiterates that the Union will preserve its autonomy as
regards its decision-making, which excludes participation of the United Kingdom as a
third-country in the Union Institutions and participation in the decision-making of the
Union bodies, offices and agencies. The role of the Court of Justice of the European
Union will also be fully respected.”
The Council guidelines indicate that the EU will offer the UK a free trade agreement,
though:
“Such an agreement cannot offer the same benefits as Membership and cannot
amount to participation in the Single Market or parts thereof.”
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Paragraph 7 of the negotiating guidelines sets out the EU view that a free trade
agreement between the EU and UK should be agreed, it states:
i) trade in goods, with the aim of covering all sectors and seeking to maintain zero
tariffs and no quantitative restrictions with appropriate accompanying rules of
origin.
In the overall context of the FTA, existing reciprocal access to fishing waters and
resources should be maintained;
ii) appropriate customs cooperation, preserving the regulatory and jurisdictional
autonomy of the parties and the integrity of the EU Customs Union;
iii) disciplines on technical barriers to trade (TBT) and sanitary and phytosanitary
(SPS) measures;
iv) a framework for voluntary regulatory cooperation;
v) trade in services, with the aim of allowing market access to provide services under
host state rules, including as regards right of establishment for providers, to an
extent consistent with the fact that the UK will become a third country and the Union
and the UK will no longer share a common regulatory, supervisory, enforcement and
judiciary framework;
vi) access to public procurement markets, investments and protection of intellectual
property rights, including geographical indications, and other areas of interest to the
Union.
Paragraph 7(i) of the guidelines suggests the EU27 has set reciprocal access to
fisheries waters as a pre-requisite to the UK getting the appropriate tariff free trade deal
it is looking for.
The guidelines also offer an aviation partnership to ensure connectivity between the UK
and the EU and potential UK participation in certain EU funding programmes on the
conditions “for the participation of third countries to be established in the corresponding
programmes in the next Multiannual Financial Framework”.
The guidelines also set out other areas for potential cooperation in addition to trade.
These are:




police and judicial cooperation in criminal matters
cooperation in the fields of security, defence and foreign policy
the future relationship on personal data protection

Scottish Government reaction
Following the European Council meeting, the Scottish Government issued a news
release outlining its belief that it should be more closely involved in the negotiations on
the future relationship between the UK and the EU. The Minister for UK Negotiations
on Scotland’s Place in Europe said:
“This week has shown that Scotland is not being treated as an equal partner.
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For the next phase of talks Scottish interests must not be swept aside as they have
been so far. The Scottish Government must play a meaningful part in the UK’s
negotiating position.
The EU guidelines for the next phase of talks show precisely why remaining within
the Single Market – the world’s most valuable market-place and around eight times
the size of the UK – must be put back on the table.
Because of the UK Government’s own hard Brexit red lines the EU have today made
it absolutely clear they will only offer a basic trade deal which we know could cost
each person in Scotland £1,600 a year compared with EU membership.
And today they have said even that will be dependent on maintaining current rules
for the fishing industry. Is it all pain for no gain. The Scottish fishing industry is facing
a massive sell-out because of the total failure by the UK to keep its promises to
them.
The UK Government has agreed to a back-stop arrangement on Northern Ireland,
and the only option that is currently on the table would in effect keep Northern Ireland
in the Single Market for goods and the Customs Union even if the rest of the UK
leaves.
We fully recognise the unique circumstances there, but Scotland cannot be left at a
competitive disadvantage – and if it is possible for one part of the UK to effectively
remain in the Single Market and Customs Union then it must be possible for others
too. We have produced detailed proposals to keep Scotland in the Single Market and
they must now be taken seriously.
The UK Government has so far failed to live up to its firm commitment to ensure the
Scottish Government and other devolved governments oversee the negotiations and
agree objectives and outcomes. We need to move beyond words to firm
commitments. Scotland’s interests must be protected.”

From 16 to 18 April, EU and UK negotiators met in Brussels to continue the Brexit
negotiations. According to the published programme of meetings 16 and 17 April
involved further discussions about the remaining Article 50 withdrawal issues whilst on
18 April, the first discussions about the future relationship took place.
The next round of negotiations has been provisionally scheduled for the week
beginning 30 April.
In terms of the Brexit negotiations, whilst updating the European Parliament on the
March European Council meeting, the Council President Donald Tusk said:
“The EU27 adopted guidelines for the future EU-UK relationship and welcomed the
progress made on the Withdrawal Agreement. We want to use the positive
momentum in these negotiations to finally settle outstanding issues such as the
solution to avoid a hard border between Ireland and Northern Ireland. The UK's
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decision on Brexit has caused the problem, and the UK will have to help solve it.
Without a solution, there will be no withdrawal agreement and no transition. Leaders
will assess the negotiations in June. In parallel, we will start our first talks about the
future EU-UK relationship.”
UK Government challenges Continuity Bill in the Supreme Court
On 17 April, the UK Government announced that the Advocate General for Scotland
had referred the Scottish Parliament’s Continuity Bill to the Supreme Court. According
to the UK Government, the Lord Advocate is asking:
“For a ruling on whether this legislation is constitutional, and properly within devolved
legislative powers. The legal power to refer devolved legislation to the Supreme
Court for a ruling on its constitutionality - as set out in the Devolution Acts - is
exercisable by the Law Officers in the public interest.”
The Advocate General for Scotland Lord Keen said:
“By referring the Scottish Parliament’s Continuity Bill to the Supreme Court, we are
seeking legal certainty as to its competence. Given the Presiding Officer’s view at
introduction that the Bill was not within the legal scope of the Parliament, we believe
it is important to ask the Court to provide absolute clarity. In doing so we are
following the process set out in the Scotland Act 1998. Particularly in the run up to
Brexit, it is vital that we avoid legal uncertainty in our statute book.”
Following the announcement of the challenge in the Supreme Court, the Scottish
Government issued a news release which included a statement from the Michael
Russell, Minister for UK Negotiations on Scotland’s Place in Europe. The Minister said:
“The Continuity Bill was passed by 95 votes to 32 in the Scottish Parliament, that is
an overwhelming majority. Scottish Ministers are satisfied that the Bill is within
legislative competence.
The Lord Advocate will be arguing in the Supreme Court that it is within the powers
of the Scottish Parliament to prepare for the consequences for devolved matters of
UK withdrawal from the European Union.
Our Continuity Bill is an important and necessary piece of legislation to prepare
Scotland’s laws for Brexit while protecting the powers of the Scottish Parliament that
people voted for.
The Scottish Government has made clear it cannot recommend the Scottish
Parliament consent to the Withdrawal Bill in its current form.
Alongside the Welsh Government, we have always said our preference would be to
reach an agreement with the UK Government to amend the EU Withdrawal Bill to
respect the powers of the devolved administrations and both Governments are ready
to continue meaningful talks to further discuss potential solutions.
While the Scottish Government is not opposed to UK-wide frameworks in certain
areas when these are in Scotland’s interests, this must only happen with the
agreement of the Scottish Parliament.”
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On 9 April, the Institute for Government published Devolution after Brexit. The report
examines the way in which devolution will be tested by Brexit examining three key
policy areas: the environment, agriculture and fisheries (which make up 41 of the 153
areas in which powers returning from the EU are devolved). The Institute for
Government report assesses eight key domestic challenges to be addressed between
the UK and devolved governments as a result of Brexit. These are:
1.
2.
3.
4.
5.
6.
7.

Reaching agreement on new frameworks
Distributing funding between the four nations
Co-ordinating UK-wide input into international negotiations
Updating intergovernmental agreements in the future
Establishing new regulators and public bodies across the UK
Ensuring the governments comply with their commitments
Ensuring the four legislatures hold the governments to account for agreements
between countries
8. Ensuring post-Brexit policy is informed by external stakeholders
The Institute for Government has also published a short summary of the report.

On 29 March, the Scottish Government published Brexit: Protecting what matters. The
paper sets out the Scottish Government’s top priorities for the Brexit negotiations.
According to the Minister for UK Negotiations on Scotland’s Place in Europe the paper
sets out the Scottish Government’s priorities for the negotiations:
“For the Scottish Government our top priorities in these negotiations are jobs, living
standards and protecting the NHS.
And it is clear from what many people have said to us that their priorities can only be
met by remaining in the Single Market.
A commitment to keep Scotland and the UK in the Single Market – the world’s
biggest marketplace which is eight times the size of the UK alone – would provide
the clarity people desperately need.”
The paper sets out the Scottish Government’s priorities by using case studies setting
out the views of people living in Scotland.
In the conclusion to Brexit: Protecting what matters, the Scottish Government sets out a
list of what it says the UK Government must demonstrate it can deliver following Brexit.
The list is reproduced below:




The least possible hit to jobs and living standards;
Permanent employment rights such as maternity and parental leave;
Ready access to jobs and study opportunities at home and in the EU;
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Protection of our current rights as EU citizens e.g. as consumers;
Enough EU staff to continue to provide key public services, such as NHS and
social care;
The kind of standards e.g. on food quality, product safety and the environment we now, rightly, take for granted;
Inexpensive travel across the EU - and free medical care;
Access to the European sports stars, musicians and neighbours who enrich our
lives;
Peace of mind for the many families whose future seems no longer secure;
Effective means of cooperating with our European partners to keep our
communities safe from international crime;
Straightforward means for our scientists to play a full part in helping make the
world a better place, for example tackling cancer and climate change; and
Diverse, welcoming and outward-looking communities.

Professor Nicola McEwen from the University of Edinburgh has published a blog on the
UK in a Changing Europe site looking at Article 50 one year on: devolution.
Professor McEwen starts her blog by commenting on the level of involvement of the
devolved administrations in the Article 50 process:
“The devolved governments have been largely excluded from the process of defining
the UK’s approach to Brexit and its negotiations with the EU, despite early promises
by Westminster to the contrary.”
The blog then argues that the devolved administrations involvement has largely centred
on the domestic arrangements for Brexit and particularly the EU (Withdrawal) Bill where
the UK Government and the Devolved Administrations have yet to agree on how
repatriated powers in devolved areas will be addressed.
This disagreement has led to the Welsh and Scottish Governments bringing forward
their own continuity bills which have been passed by their appropriate legislatures.
Professor McEwen suggests that whilst all three governments continue to suggest
they’d like to agree appropriate arrangements in the EU Withdrawal Bill, the current
disagreements suggest different understandings of devolution:
“First, the current impasse in part reflects the absence of shared understanding of
the extent and limits of devolution. From the UK government’s perspective, the fact
that devolved law has had to be compatible with EU law means that areas in which
the EU has enjoyed legislative competence have never been devolved.
Thus, repatriated powers that are passed on to devolved institutions will represent a
considerable increase in devolved powers.
Viewed from Scotland and Wales, by contrast, all policy fields that are identified as
falling within the competence of the devolved legislatures, according to their founding
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legislation, are already devolved, irrespective of whether they have been the subject
of EU law.”
Whilst all three governments accept the need for common British (or where appropriate
UK) frameworks, there is disagreement about what these should cover and how they
should be agreed. Professor McEwen sums up the Devolved Administrations position
quoting a Welsh Government minister:
“The common position of the Scottish and Welsh governments was succinctly
expressed recently by Mark Drakeford, the cabinet Secretary for Finance and lead
minister in the Welsh government in the Brexit negotiations: “The things that are to
be retained at the UK level should be things that are agreed… what we’re looking for
is agreement… the principle of agreement, rather than the principle of imposition, is
fundamental to us.”
Whilst the outcome with regards to the EU Withdrawal Bill and the establishment of
common frameworks is not yet clear, Professor McEwen argues that Brexit has
presented challenges to the UK’s intergovernmental machinery:
“These positive experiences of informal cooperation are set against the weaknesses
of formal intergovernmental machinery, both with respect to its ad hoc nature and the
hierarchical role that the UK government continues to enjoy.
This presents challenges in the context of Brexit, where the overlaps between
devolved and reserved matters are set to become more acute, increasing the
likelihood of policy overspill and disputes between the UK’s governments.
The Welsh government has been at the forefront of demands for, and thinking on,
stronger and more equal intergovernmental forums and procedures which could
foster more formal cooperative working.
This is perhaps because the Welsh government, as the least powerful of the
devolved administrations, has most to gain from formalising shared governance, and
most to lose from the alternatives.
More effective intergovernmental working which gave the devolved governments a
stake in UK matters may be key to securing the stability of the UK’s territorial
constitution.
Yet, there is little evidence of enthusiasm among UK ministers for such reforms,
especially if they would impose constraints upon parliamentary sovereignty and on
their ability to take back control.”
Professor McEwen’s blog is one of a number of blogs from the UK in a Changing
Europe programme examining Brexit one year on. Other blogs in the series include:






Article 50 one year on: foreign policy
Article 50 one year on: negotiating Brexit
Article 50 one year on: demographic change, public opinion and Brexit
Article 50 one year on: Brexit, health and the NHS
Article 50 one year on: politics in the EU
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Article 50 one year on: Brexit and Ireland/Northern Ireland
Article 50 one year on: immigration after Brexit
Article 50 one year on: environment
Article 50 one year on: higher education
Article 50 one year on: parliament
Article 50 one year on: developments in public opinion

In January 2018, the Centre on Constitutional Change at the University of Edinburgh
published a paper examining the repatriation of competences in agriculture after Brexit.
The author of the report, Professor Michael Keating has now published a briefing on the
London School of Economics blog on Agriculture post-Brexit: a battleground for the
UK’s constituent nations. The blog leans heavily on the initial report setting out what is
agreed between the UK and devolved governments in the policy of agriculture after
Brexit:
“Both sides have agreed on the need for UK-wide frameworks, which would cover
two areas: support payments for farmers; and regulations. Without this, trade across
the UK would be difficult and it would not be possible to include agriculture in future
trade agreements, with the EU or third countries. Farming representatives
themselves also support frameworks and generally would like to keep the EU
regulations to allow continued trade with Europe.”
Professor Keating then sets out the areas of disagreement between the governments,
notably “what form these frameworks would take, whether imposed from London or
negotiated among the four nations”. In addition, Professor Keating draws attention to
the question of financing a future agricultural policy in the UK noting the different levels
of funding each nation currently gets:
“The other key issue is spending. Currently, Northern Ireland receives about £1400
per head of population from the CAP, compared with £860 in Scotland and Wales
and £340 in England. Although the money comes from Brussels, it is the UK
Government that decides on the final allocation, and last time around they adjusted
the sum for each of the nations by the same percentage. The money is earmarked
for agriculture and not put into the devolved spending block. In future, the money
might be put into the block and then adjusted according to the Barnett Formula,
which would allow the devolved nations to keep their advantage. Alternatively, there
could be a new hypothecated agriculture grant, which would tie their policies to UK
priorities.”
Professor Keating concludes that reaching agreement on a future agricultural policy in
the UK will only be possible once agreement is reached on common frameworks.

