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This regular paper produced by SPICe sets out developments in the UK’s negotiations to leave
the European Union, the process for which has now formally begun following the Prime
Minister’s triggering of Article 50 on 29 March 2017.
The updates will provide information on the UK Government’s approach to leaving the EU
including the domestic legislation necessary to ensure a smooth transition in terms of the UK
statute book, along with details of the Scottish Government and the other Devolved
Administrations’ positions. The updates will also provide information on developments within
the EU with regard to the UK’s departure. Finally the update will provide information on the key
issues likely to be at play during the negotiations and in developing the UK’s future relationship
with the European Union.
As was clear during the referendum campaign and since the decision to leave the EU was
taken, there is an abundance of information and analysis available, and this SPICe paper will
try to cover the key issues by drawing on that information and analysis.
This week’s update focuses on an update on the negotiations of the withdrawal agreement
including publication of the latest draft withdrawal text.
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On 19 March, the European Commission and the UK Government published the latest
text of the draft withdrawal agreement. The draft agreement provides a summary of
progress in negotiating the withdrawal agreement.


In green, is the text agreed at negotiators' level and will only be subject to
technical legal revisions in the coming weeks.



In yellow, is the text agreed on the policy objective but drafting changes or
clarifications are still required.



In white, the text corresponds to text proposed by the Union on which
discussions are ongoing as no agreement has yet been found.

The text will be considered by, and is expected to be agreed by the European Council
on 23 March.
At the same time as publishing the text, the European Commission’s Chief Negotiator.
Michel Barnier made a statement in which he set out the progress made, and outlined
where further work was required. Initially, Michel Barnier set out what the next steps
would be in the process:
“What we are presenting to you today with David is a joint legal text, which marks, to
my mind, a decisive step, because we agreed this morning – after long days of work
– on a large part of what will make up the international agreement on the UK's
orderly withdrawal.
A decisive step remains a step. We are not at the end of the road. A lot more work is
needed on important topics, in particular Ireland and Northern Ireland.
I will present this decisive step on Friday at the European Council, on the invitation of
Donald Tusk, and sitting alongside Jean-Claude Juncker.
Before this, I will meet tomorrow the ministers of the 27 Member States, on behalf of
whom I negotiate, at the General Affairs Council (Article 50). I will also meet
tomorrow the Brexit Steering Group of the European Parliament. On Wednesday, on
the invitation of Jean-Claude Juncker, I will provide an update on the negotiations to
the College of the European Commission.
But it is the European Council on Friday that will evaluate and judge the state of the
negotiations.”
Michel Barnier also made four observations on the agreed text:


There is full agreement on the legal translation of the points agreed in December
on citizens' rights and the financial settlement.



Agreement on the transition period which will be for a limited period until 31
December 2020.
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On the other separation topics further progress has been made, specifically on
the winding-up of customs procedures, goods placed on the market and their
surveillance, the UK's commitments vis-a-vis nuclear material and the protection
of European trade marks. However, negotiations will continue on other
separation topics – which are not negligible – in particular geographical
indications, the protection of data and the automatic recognition of judgments.



Further progress is needed on two significant areas of divergence: the
governance of the Withdrawal Agreement and questions related to Ireland and
Northern Ireland.

On the areas of divergence, Michel Barnier said:
“On the governance of the Withdrawal Agreement


We first confirmed the agreed solution on citizens' rights from December.
This point has been resolved.



But we still need to establish the overall governance on all other topics of
the Withdrawal Agreement.

On Ireland and Northern Ireland, we must have a workable and practical solution
to avoid a hard border and protect North-South cooperation.
The EU and the UK agreed to include in the withdrawal agreement text published
today a note on how the Irish issues will be dealt with.
We have agreed the following:
1. Both sides remain committed to December's Joint Report in all its aspects –
all.
2. We have agreed that all the issues identified in the EU text must be
addressed for finding a viable and legally sound solution.
3. In particular, we agreed today that a backstop solution must form part of the
legal text of the Withdrawal Agreement.
4. We have also agreed on some elements of the Protocol, notably those
related to the Common Travel Area and North-South cooperation.
As I said several times, the backstop will apply unless and until another solution is
found.”
The UK Government’s Secretary of State for Exiting the European Union also made a
statement at the time of publication of the latest text. The main issues raised by David
Davis in his statement were:


transitional period: there will be a transition or implementation period, which
shall start on the date of entry into force of the Agreement and end on 31
December 2020 (Article 121:Transition period)
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international agreements: during the transition period, the UK is bound by the
obligations stemming from the international agreements concluded by the Union,
or by Member States acting on its behalf, or by the Union and its Member States
acting joint. During the transition period, the UK may negotiate, sign and ratify
international agreements entered into in its own capacity in the areas of
exclusive competence of the Union, provided those agreements do not enter into
force or apply during the transition period, unless so authorised by the Union
(Article 124: Specific arrangements relating to the Union's external action)



safeguards: a Joint Committee will be established, comprising representatives
of the Union and of the United Kingdom. The Joint Committee shall be cochaired by the Union and the United Kingdom. It will be responsible for the
implementation and application of the Agreement (Article 157: Joint Committee)



fisheries: when fixing fishing opportunities for any period falling within the
transition period, the UK will be consulted in respect of the fishing opportunities
related to the UK, including in the context of the preparation of relevant
international consultations and negotiations. With a view to allowing the UK to
prepare its future membership in relevant international fora, the Union may
exceptionally invite the UK to attend, as part of the Union delegation,
international consultations and negotiations (Article 125: Specific arrangements
relating to fishing opportunities)



foreign policy and defence collaboration: Until 31 December 2020, the UK will
contribute to the financing of the European Defence Agency, the European
Union Institute for Security Studies, and the European Union Satellite Centre, as
well as to the costs of Common Security and Defence Policy operations (Article
149: The United Kingdom's obligations from the date of entry into force of this
Agreement). Should the EU and the UK reach an agreement governing their
future relationship in the area of the Common Foreign and Security Policy and
the Common Security and Defence Policy which becomes applicable during the
transition period, Chapter 2 of Title V of the TEU and the acts adopted on the
basis of those provisions shall cease to apply to the UK from the date of
application of that agreement. (Article 121:Transition period)



EU citizens: EU citizens and UK nationals will have the right to reside in a host
State, under specific limitations and conditions. EU citizens, UK nationals, and
their respective family members, who before the end of the transition period
resided legally in a host State (under the conditions of Article 7 of Directive
2004/38/EC) for a period of less than five years, will have the right to acquire the
right to reside permanently under the conditions set out in Article 14 of the
Agreement, once they have completed the necessary periods of residence.
Periods of legal residence or work in accordance with Union law before and after
the end of the transition period shall be included in the calculation of the
qualifying period necessary for acquisition of the right of permanent residence
(PART TWO: CITIZENS’ RIGHTS, Articles 8-35)



Northern Ireland and Ireland: the text has been agreed on the policy objective
of the Protocol on Ireland/Northern Ireland but drafting changes or
clarifications are still required. The protocol states that "HIGHLIGHTING that
discussions on the other scenarios may continue to be pursued in parallel, but
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that this Protocol is based on the third scenario of maintaining full alignment with
those rules of the Union's internal market and the customs union which, now or
in the future, support North-South cooperation, the all-island economy and the
protection of the 1998 Agreement, and that it applies unless and until an
alternative arrangement implementing another scenario is agreed".
Colleagues in the House of Commons Library have published a briefing on Brexit: the
draft withdrawal agreement which provides further analysis of the withdrawal agreement
text.
The UK in a Changing Europe team published a blog following publication of the draft
withdrawal agreement questioning whether a cliff edge still a possibility?.

With the Ireland and Northern Ireland border question the key sticking point in attempts
to agree a final withdrawal deal, the EU and the UK announced a series of further dates
for negotiations around the issues. The dates are reproduced below:
14 March

Opening session at coordinators’ level – objectives of the exercise and
agreement of follow-up work

26 March

Customs/goods regulation/SPS

27 March

Transit/practical arrangements

6 April

Rights of individuals

9 April

Review meeting at coordinators’ level

11 April

North-South cooperation

18 April (tbc) Review Meeting at coordinators’ level

Ahead of this week’s European Council meeting, Dr Simon Usherwood of the UK in a
Changing Europe team has published a blog looking at the prospects for Article 50. In
his blog Dr Usherwood examines the different aspects of Brexit that still need to be
agreed. These are (in reverse order), the future relationship; the transition period and
the aspects of the phase one withdrawal agreement that still need to be finalised
(including the Ireland and Northern Ireland border issue.
On the future relationship, Dr Usherwood wrote:
“The intention for this European Council is to get the final approval of that mandate,
so the Commission – which will lead the negotiations, as it does for all third-country
agreements – can begin preparing more detailed documents of how it will work to
achieve the state objectives.
Such an agreement is very likely to be reached, as various member states have had
their particular interests accommodated within the successive drafts that have
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circulated among national capitals: typically, that has meant the inclusion of assorted
specific areas where countries want to maintain the current close links with the UK.
However, the mandate is also going to underline the limitations of what it is possible
to agree, given the current British red lines on membership of either the single
market or the customs union.”
On transition, Dr Usherwood wrote:
“For the British, getting an agreement on arrangements for the immediate period
after withdrawal in March 2019 is critical. This reflects both their uncertainty about
their preferred shape of the future relationship and their lack of development of
solutions for parts of Phase 1 (see below).
Getting a system in place to cover the time from withdrawal to the arrival of the future
relationship is thus essential to the UK in providing more legal certainty to citizens
and economic agents, while also giving more time in which to address the
outstanding political issues involved…
…The upshot has been that the UK has been very compliant with the EU’s vision of
how transition should work. The UK has made a number of concessions in the past
week, even from its opening response to the Commission’s plans, from which it had
only marginal differences.
This means a transition wherein the UK will follow all the EU’s rules and regulations,
continue to contribute to the budget, and generally do everything that a member
state would, with the key exception of no longer voting or being represented. Only
when British interests are very directly involved – as with fishing quotas – will the UK
get a voice in the decision-making.
This keeps things very largely as they are no, while also respecting the UK’s decision
to leave the organisation.”
And finally, on addressing the issues still to be resolved under phase one, Dr
Usherwood focussed on the Ireland and Northern Ireland border:
“The production of the draft Withdrawal Agreement last month caused much concern
in the UK, since it only mapped out the so-called ‘Option C’, namely full alignment of
Northern Ireland with the EU. This meant keeping many parts of public policy on EU
lines, rather than any differing British ones.
The EU’s position, that the UK had failed to provide detailed proposals on either a
comprehensive trade deal (‘Option A’) or a technical solution (‘B’), remains in place
and concerns from Dublin (and other capitals) about the slow movement towards any
resolution form the main source of friction for this European Council.
The dilemma is simple. If the European Council decides to stop the other elements
until the Irish dimension is significantly advanced, then they might be able to focus
minds on this critical issue, but at the price of slowing down everything else.
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If they let the Irish element slip, then they risk being confronted with an even-bigger
problem during the summer and autumn, which could potentially block the entire
agreement.”

On 14 March, the Scottish Parliament’s Culture, Tourism, Europe and External
Relations Committee published its inquiry report on Erasmus+.
The key recommendations arising from the Committee’s inquiry are reproduced below:


The Committee urges the Scottish Government to conduct an analysis of the
benefit of Erasmus+ to relevant sectors to support the case for the UK’s
continued membership of the programme.



The Committee calls on the UK Government to commit itself in the framework
agreement it concludes with EU to its continued right of participation in
Erasmus+ as a programme country beyond 2020.



If the UK Government is not willing or able to negotiate the UK’s continued
participation in Erasmus+ as a programme country, the Committee urges the
Scottish Government to explore whether it would be possible to use existing
institutional structures, such as Education Scotland and/or British Council
Scotland, to develop the framework for a national authority and managing
agency for Scotland that could support Scotland’s continued participation as a
programme country beyond 2020.

Publishing the report, the Committee’s Convener, Joan McAlpine MSP said:
“There is much more to Erasmus+ in Scotland than university exchange
programmes. Hundreds of youth work organisations, volunteer groups, teachers and
colleges use the programme to raise attainment and the aspirations of some of our
most disadvantaged young people.
“We heard evidence about college students who’d never been abroad learning
cookery in France, construction in Spain and hairdressing in Portugal.
“It is also the case that Erasmus+ is the main source of funding in Scotland for
professional development for language teachers. Without access to the programme
the opportunity to train and network with other schools and colleges across the EU
will be lost.
“On the basis of evidence we heard, the UK's continued full participation in
Erasmus+ should be a priority issue for withdrawal negotiations given its value to
Scotland and the rest of the UK.
“If the UK Government is not able or willing to negotiate the UK’s continued
involvement, we recommend the Scottish Government should explore using its own
institutions to secure Scotland’s future participation beyond 2020 when current
funding ends.”
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The Committee’s Deputy Convener Claire Baker said:
“Our report recognises the excellent work being done by Scottish institutions and
organisations to use Erasmus+ funding and wider opportunities available under the
programme to raise attainment. In particular, we were impressed by the experience
of some disadvantaged young people who have been motivated by their Erasmus+
experience to, what was described to us as, ‘look beyond Friday’ and consider what
they might be doing next year or in their future lives.”

