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This regular paper produced by SPICe sets out developments in the UK’s negotiations to leave
the European Union, the process for which has now formally begun following the Prime
Minister’s triggering of Article 50 on 29 March.
The updates will provide information on the UK Government’s approach to leaving the EU
including the domestic legislation necessary to ensure a smooth transition in terms of the UK
statute book, along with details of the Scottish Government and the other Devolved
Administrations’ positions. The updates will also provide information on developments within the
EU with regard to the UK’s departure. Finally the update will provide information on the key
issues likely to be at play during the negotiations and in developing the UK’s future relationship
with the European Union.
As was clear during the referendum campaign and since the decision to leave the EU was
taken, there is an abundance of information and analysis available, and this SPICe paper will
try to cover the key issues by drawing on that information and analysis.
This week’s update focuses on the outcome of the December European Council along with
publication of the Commission’s draft negotiating guidelines for the transitional period. SPICe
has also provided some analysis of the sectors of the Scottish economy likely to be affected by
Brexit.
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As expected following the announcement that the European Commission would
recommend sufficient progress had been made during phase one of the Article 50
withdrawal negotiations, the European Council (meeting as the EU27 without the UK)
agreed that sufficient progress had been made to allow talks to move to phase two.
The European Council also adopted guidelines for the second phase of the Brexit
negotiations (see below).
On 18 December, the Prime Minister made a statement to the House of Commons
reporting on the European Council meeting. Specifically in relation to Brexit, the Prime
Minister told the House of Commons:
“Turning to Brexit, the European Council formally agreed on Friday that sufficient
progress has been made to move on to the second stage of the negotiations. This is
an important step on the road to delivering the smooth and orderly Brexit that people
voted for in June last year. I want to thank Jean-Claude Juncker for his personal
efforts, and Donald Tusk and my fellow leaders for the constructive way they have
approached this process.
With Friday’s Council, we have now achieved my first priority of a reciprocal
agreement on citizens’ rights. EU citizens living in the UK will have their rights
enshrined in UK law and enforced by British courts, and UK citizens living in the EU
will also have their rights protected. We needed both and that is what we have got,
providing vital reassurance to all those citizens and their families in the run-up to
Christmas.
On the financial settlement, I set out the principles for the House last week and the
negotiations that have brought this settlement down by a substantial amount.
Based on reasonable assumptions, the settlement is estimated to stand at
between £35 billion and £39 billion in current terms. This is the equivalent of about
four years of our current budget contribution, around two of which we expect will
be covered by the implementation period, and it is far removed from some of the
figures that had been bandied around.
On Northern Ireland, as I set out in detail for the House last week, we have
committed to maintain the common travel area with Ireland; to uphold the Belfast
agreement in full; and to avoid a hard border between Northern Ireland and
Ireland, while upholding the constitutional and economic integrity of the whole
United Kingdom. We will work closer than ever with all Northern Irish parties and
the Irish Government as we now enter the second phase of the negotiations.
The guidelines published by President Tusk on Friday point to the shared desire of
the EU and the UK to make rapid progress on an implementation period, with
formal talks beginning very soon. This will help give certainty to employers and
families that we are going to deliver a smooth Brexit. As I proposed in Florence,
during this strictly time-limited implementation period, which we will now begin to
negotiate, we would not be in the single market or the customs union as we will
have left the European Union. But we would propose that our access to one
another’s markets would continue as now, while we prepare and implement the
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new processes and new systems that will underpin our future partnership. During
this period we intend to register new arrivals from the EU as preparation for our
future immigration system. We will prepare for our future independent trade policy
by negotiating, and where possible signing, trade deals with third countries which
could come into force after the conclusion of the implementation period.
Finally, the Council also confirmed on Friday that discussions will now begin on
trade and the future security partnership. I set out the framework for our approach
to these discussions in my speeches at Lancaster House and in Florence. We will
now work with our European partners with ambition and creativity to develop the
details of a partnership that I firmly believe will be in the best interests of both the
UK and the EU.
Since my Lancaster House speech in January, we have triggered article 50 and
begun and closed negotiations on the first phase. We have done what many said
could not be done, demonstrating what can be achieved with commitment and
perseverance on both sides. I will not be derailed from delivering the democratic will
of the British people. We are well on our way to delivering a smooth and orderly
Brexit. That is good news for those who voted leave, who were worried the
negotiations were so complicated it was never going to happen, and it is good news
for those who voted remain, who were worried that we might leave without being
able to reach an agreement. We will now move on with building a bold new economic
relationship, which together with the new trade deals we strike across the world can
support generations of new jobs for our people, open up new markets for our
exporters, and drive new growth for our economy. We will build a new security
relationship that promotes our values in the world and keeps our families safe from
threats that increasingly do not recognise geographical boundaries. We will bring our
country together: stronger, fairer, and once again back in control of our borders, our
money and our laws.
Finally, Mr Speaker, let me say this. We are dealing with questions of great
significance to our country’s future, so it is natural that there are many strongly held
views on all sides of this Chamber. It is right and proper that we should debate them,
and do so with all the passion and conviction that makes our democracy what it is.
But there can never be a place for the threats of violence and intimidation against
some Members that we have seen in recent days. Our politics must be better than
that. On that note, I commend this statement to the House.”
The Prime Minister then took questions from MPs.
The UK in a Changing Europe team has published a blog setting out how the EU27 see
the outcome of the December European Council. The blog argues the views of the
UK’s current EU partners are vital in assessing how the negotiations in phase two are
likely to progress and ultimately in shaping the UK’s future relationship with the EU.
The blog includes views from academics based in Brussels, Berlin, Warsaw, Rome,
Madrid and Vilnius.
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The guidelines for phase two adopted by the European Council outline the broad
objectives for the European Commission. On a transitional arrangement, the guidelines
state:
“As regards transition, the European Council notes the proposal put forward by the
United Kingdom for a transition period of around two years, and agrees to negotiate
a transition period covering the whole of the EU acquis, while the United Kingdom,
as a third country, will no longer participate in or nominate or elect members of the
EU institutions, nor participate in the decision-making of the Union bodies, offices
and agencies.
Such transitional arrangements, which will be part of the Withdrawal Agreement,
must be in the interest of the Union, clearly defined and precisely limited in time. In
order to ensure a level playing field based on the same rules applying throughout the
Single Market, changes to the acquis adopted by EU institutions, bodies, offices and
agencies will have to apply both in the United Kingdom and the EU. All existing
Union regulatory, budgetary, supervisory, judiciary and enforcement instruments and
structures will also apply, including the competence of the Court of Justice of the
European Union. As the United Kingdom will continue to participate in the Customs
Union and the Single Market (with all four freedoms) during the transition, it will have
to continue to comply with EU trade policy, to apply EU customs tariff and collect EU
customs duties, and to ensure all EU checks are being performed on the border visà-vis other third countries.
The European Council calls on the Commission to put forward appropriate
recommendations to this effect, and on the Council to adopt additional negotiating
directives on transitional arrangements in January 2018.”
The European Commission published draft negotiating directives for the transitional
period on 20 December. These still need to be agreed by the European Council but are
discussed in more detail below.
Noting that the UK Government has indicated it no longer intends to participate in the
Single Market and Customs Union after the transition period, the guidelines state that
the Council:
“will calibrate its approach as regards trade and economic cooperation in the light of
this position so as to ensure a balance of rights and obligations, preserve a level
playing field, avoid upsetting existing relations with other third countries, and to
respect all other principles set out in its guidelines of 29 April 2017, in particular the
need to preserve the integrity and proper functioning of the Single Market.”
The guidelines set out that the Council will agree further guidelines on the future
relationship in March 2018 and calls on the UK Government to provide further clarity on
its position on the framework for the future relationship.
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The draft negotiating guidelines for transition
The European Commission published a recommendation for additional draft negotiating
directives for the transitional period on 20 December. The Annex attached to the
Recommendation provides details of the Commission’s proposed position in relation to
negotiations of the transitional period. On the type of transitional arrangement, the
Annex states:
“The European Council guidelines of 29 April 2017 set out general core principles
applying to any agreement with the United Kingdom as well as to any transitional
arrangements:

– any agreement will have to be based on a balance of rights and obligations,
and ensure a level playing field;
– preserving the integrity of the Single Market excludes participation based on
a sector-by-sector approach;
– a non-member of the Union, that does not live up to the same obligations as
a member, cannot have the same rights and enjoy the same benefits as a
member;
– the four freedoms of the Single Market are indivisible and there can be no
"cherry picking";

– the Union will preserve its autonomy as regards its decision-making as well
as the role of the Court of Justice of the European Union. According to the
European Council guidelines of 15 December 2017, this refers notably to the
competence of the Court of Justice of the European Union.”
The Commission’s proposals suggest the UK should participate in all aspects of the
EU’s acquis during the transitional period (including Euratom) and that changes to the
acquis should automatically apply to and in the United Kingdom during the transition
period.
The proposals state that upon the UK’s withdrawal from the EU, it should no longer
“benefit from the agreements concluded by the Union, or by Member States acting on
its behalf, or by the Union and its Member States acting jointly”. This would include the
EU’s trade agreements with third countries.
During transition, it is proposed the UK will continue to participate in the Single Market
and the Customs Union but would “no longer participate in or nominate or elect
members of the Union institutions, nor participate in the decision-making or the
governance of the Union bodies, offices and agencies”. Whilst the UK would not
participate in the decision making bodies of the EU, in relation to fisheries, the
guidelines state that:
“Specific procedural arrangements which are compliant with paragraphs 17 and 18
should also be found for the fixing and allocation of fishing opportunities (total
allowable catches) during the transition period.”
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Finally, the guidelines propose that the transitional period should not last beyond 31
December 2020. This is likely to be connected to the duration of the present multiannual financial framework. If transition continued beyond that date, it might require the
UK to continue to contribute to the EU budget for the next financial framework.

On 20 December, the Scottish Parliament’s European Committee published research
setting out the legal, political and time constraints under which the negotiation and
conclusion of the withdrawal agreement; transitional arrangements; and the final
agreement on the future relationship between the UK and the EU.
The research, written by Dr Tobias Lock from the University of Edinburgh highlights a
number of key points:













While the European Council has agreed that sufficient progress has been made
to move onto the second phase of the Article 50 negotiations, the European
Council has indicated that negotiations can only progress as long as all
commitments undertaken during the first phase are respected in full and
translated into legal terms.
The EU 27 want a “status quo” transition, but without the UK participating in any
EU structures as it will formally leave the EU on 29 March 2019. They want the
UK to remain in the Customs Union and the Single Market, thus continuing to
accept all four freedoms. There are limits to this, for instance, once the UK has
left the EU, it will no longer be automatically covered by international agreements
concluded by the EU alone. It is also unlikely that the transition would last for
more than two years if it is agreed under the legal basis of Article 50.
The European Council foresees that “an overall understanding on the framework
for the future relationship” should be identified in the second phase and that this
will be elaborated in a political declaration accompanying and referred to in the
Withdrawal Agreement.
The European Council indicated that it would adopt additional guidelines in
March 2018 on the future relationship and called on the UK to “provide further
clarity on its position on the framework for the future relationship.”
The UK’s new relationship with the EU will have to be founded on one or more
international agreements between the EU and the UK that can only be signed
when the UK is no longer a member of the EU (ie after 29 March 2019).
The EU operates under tight legal, procedural and political constraints in
negotiating and concluding international agreements with third countries (nonMember States).
It is likely that the agreement(s) governing the new relationship between the UK
and the EU will have to be ratified by all of the 27 Member States of the EU in
accordance with their own constitutional processes. This will delay the ratification
process for the new agreement(s);
The conceivable options for future cooperation between the UK and the EU, and
the scope of a Canada-style free trade agreement.
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As has been set out in previous Brexit Updates (including most recently Update 51) the
UK government has carried out analysis of 58 different sectors of the economy in the
context of Brexit.
The House of Commons Library provided data at a UK level on economic output and
employment in each of the 58 sectors identified by the UK government. However data
is not published as comprehensively for Scotland, and we do not have figures for every
sector. The list includes some standard and non-standard definitions of sectors and the
SPICe analysis below uses the same Standard Industrial Classification (SIC) codes as
used by the House of Commons Library. Some highlights from this data are set out in
the four charts below:
Which of the 58 sectors employ 10,000 or more in Scotland?
(‘000s; source Business Register and employment survey)
Medical services and social care
Retail
Business services
Construction
Catering
Agriculture, Animal Health and…
Land transport and support activities
Financial services (exc insurance…
Architecture
Professional services
Higher Education*
Rail including manufacture
Real estate
IT, software and computer services
Machinery and equipment
Legal services
Audit and accounting
Telecommunications
Post
Environmental services: waste
Electricity market
Technology
Insurance and pensions
Textiles and clothing
Oil and fossil fuel production (inc…
Life sciences

411
245
188
141
132
119
85
76
57
52
50
40.1
39
38.5
27
27
21
20
17
13
12
11
11
10
10
10
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Which of the 58 sectors are relatively more important in Scotland than in UK (as a
percentage of employment)?
(ratio of % employed in Scotland to % employed in UK; source BRES)

Oil and fossil fuel production (inc gas)

4.0

Agriculture, Animal Health and Food and
Drink manufacturing

2.2

Medical services and social care

2.1

Electricity market

1.7

Gas market

1.5

Machinery and equipment

1.4

Construction

1.2

Architecture

1.2

Telecommunications

1.1

Higher Education*

1.1

The chart above gives an indication of the relative importance of employment in each
sector in Scotland versus the UK. It compares the percentage of those employed in the
sector in Sector with the percentage employed in that sector across the UK. So for
example 15.8% of Scottish employees are employed in medical services and social
care, whilst the figure is 7.7% of UK employees. Therefore as a share of employment
medical services and social care is twice as important in Scotland compared to the UK
as a whole
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Which of the 58 sectors have a Gross Value Added in Scotland of £4billion or
more?
(£m: Source ONS Regional GVA 2016)

Wholesale and retail trade; repair of motor
vehicles

14,400

Human health and social work activities

11,523

Real estate activities

11,514

Financial and insurance activities

9,546

Professional, scientific and technical
activities

8,768

Public administration and defence;
compulsory social security

8,738

Construction

7,201

Education

7,073

Transportation and storage

5,539

Administrative and support service
activities

5,367

Information and communication

4,574

Electricity, gas, steam and airconditioning supply

4,169

Accommodation and food service
activities

4,088

Food products, beverages and tobacco

4,042
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Which of the 58 sectors are sectors relatively more important in Scotland than UK
(in terms of Gross Value Added)?
Ratio of % share of sector’s GVA in Scotland to % of sector in UK)

Mining and quarrying

5.3

Electricity, gas, steam and air-…

2.1

Coke and refined petroleum…

2.0

Food products, beverages and…

1.9

Agriculture, forestry and fishing

1.9

Water supply; sewerage and…
Public administration and…

1.5
1.4

Arts, entertainment and recreation

1.3

Other manufacturing and repair

1.3

Human health and social work…

1.2

Textiles, wearing apparel and…

1.2

Computer, electronic and optical…

1.2

Accommodation and food…

1.1

Wood and paper products and…

1.1

Basic metals and metal products

1.0

Machinery and equipment not…

1.0

Wholesale and retail trade;…

1.0

The chart above gives an indication of the relative importance of GVA in each sector in
Scotland versus the UK. It compares the percentage of GVA in the sector in Scotland
with the percentage GVA in that sector across the UK. So for example 1.8% of Scottish
GVA relates to mining and quarrying, whilst the figure is 0.3% for the UK. Therefore as
a share of GVA mining and quarrying is over five times as important in Scotland
compared to the UK as a whole

