ǀ

This regular paper produced by SPICe sets out developments in the UK’s negotiations to leave
the European Union, the process for which has now formally begun following the Prime
Minister’s triggering of Article 50 on 29 March 2017.
The updates will provide information on the UK Government’s approach to leaving the EU
including the domestic legislation necessary to ensure a smooth transition in terms of the UK
statute book, along with details of the Scottish Government and the other Devolved
Administrations’ positions. The updates will also provide information on developments within the
EU with regard to the UK’s departure. Finally the update will provide information on the key
issues likely to be at play during the negotiations and in developing the UK’s future relationship
with the European Union.
As was clear during the referendum campaign and since the decision to leave the EU was
taken, there is an abundance of information and analysis available, and this SPICe paper will
try to cover the key issues by drawing on that information and analysis.
This week’s update focuses on the EU and UK positions on a transitional period following
Brexit along with the Scottish Government’s publication of an update to Scotland’s Place in
Europe and the latest on the European Union (Withdrawal) Bill.
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On 26 January 2018, the Secretary of State for Exiting the EU set out the UK
Government’s position with regards to a transitional period after Brexit. The speech in
Teesport came three days before the EU27 agreed its negotiating directives for a
transitional period. The following section first appeared as an article on SPICe
Spotlight, the Scottish Parliament Information Centre’s new blog
Both the EU and the UK agree that a transitional phase governing the EU-UK
relationship is needed to govern the time between the UK leaving the EU and the new
relationship being agreed. The Article 50 withdrawal negotiations are now focussing on
the terms of any transitional agreement.
From the UK Government’s perspective, a transitional phase (though it calls it an
implementation period) is seen as the bridge to the new relationship with the European
Union after Brexit. It will provide certainty for business in the short term, allow the EU
and UK to set up the necessary infrastructure (customs checks etc.) and ensure the
future relationship is in keeping with both sides’ legal commitments as neither side is
able to conclude an agreement on the future relationship until the UK has formally left
the EU.
The EU’s proposals for transition
On 29 January, the EU27 adopted a new set of negotiating directives relating to the
transitional period between the UK leaving the EU and the future relationship coming
into force. The negotiating directives set out a number of key principles:






The transition period will cover the whole of the EU acquisi, and any changes to
the acquis during the transition period will apply to the UK.
The UK will no longer participate in the institutions and the decision-making of
the EU, though, exceptionally on a case-by-case basis, the UK could be invited
to attend appropriate meetings, but without voting rights.
The UK will continue to participate in the customs union and the single market
(with all four freedoms) during the transition.
All existing EU regulatory, budgetary, supervisory, judiciary and enforcement
instruments and structures will also apply, including the competence of the Court
of Justice of the European Union.
The proposed end date for the transition period in the negotiating directives is 31
December 2020.

The EU27’s proposals also appear to indicate that the UK will continue to participate in
the Common Agricultural Policy and the Common Fisheries Policy and also EU funding
programmes during the transitional period.
The proposals from the EU27 could be described as a ‘status quo transition’ where the
UK leaves the EU but where most people will notice little change on the day after exit.
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The EU’s ‘acquis’ is the body of common rights and obligations that are binding on all EU countries, as
EU Members.
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The UK Government’s view on transition
On 26 January, the Secretary of State for Exiting the EU, David Davis, made a speech
in Teesport in which he set out the UK Government’s proposed approach to an
“implementation period” following the UK’s departure from the EU.
The Secretary of State’s speech suggested the UK Government was willing to agree a
transitional deal which would see the UK continue to abide by the EU’s rules and
regulations during the transitional period with continued access to each other’s markets
on current terms. However, a potential sticking point in the negotiations on transition
might be the Secretary of State’s suggestion that, whilst the UK will no longer be part of
the EU’s institutional and decision making infrastructure, it would still like a measure of
influence during the transitional period:
“…we will have to agree a way of resolving concerns if laws are deemed to run
contrary to our interests and we have not had our say and we will agree an
appropriate process for this temporary period.
So that we have the means to remedy any issues, through dialogue, as soon as
possible. It’s very, very important. If there are new laws that affect us, we have the
means to resolve any issues during that period.”
As the UK leaves the EU, three key red lines for supporters of a hard Brexit have been
to end observance of free movement rules, end the jurisdiction of the European Court
of Justice and end financial contributions to the EU. In his speech, David Davis
committed to a continuation of these policies during the transitional period. On free
movement rules, the Secretary of State suggested that the UK Government will seek to
have a registration system in place for EU nationals.
The EU27’s indication that the UK will no longer be a participant in the institutions and
decision making of the EU would effectively leave the UK as a rule taker during the
transitional period. Jacob Rees-Mogg MP has suggested the likely transitional deal
would leave the UK as a “vassal state”, in response David Davis said this would
perhaps be true if it was a long term arrangement rather than a short term one.
What happens to the international agreements the EU has signed?
During the implementation period, it is unlikely that only the UK’s relationship with the
EU will be addressed, but also the UK’s relationship with other countries whose
relationship was previously managed within the UK’s membership of the EU.
The UK Government has proposed that the existing international agreements the UK is
party to as a result of its EU membership should continue to apply during the
transitional period. These agreements would include all the EU’s current trade
agreements with other countries. This approach will require the agreement not just of
the EU27 but also the third countries involved.
Crucially on trade, according to David Davis, the UK Government also envisages that
during the transitional period it will be able to negotiate new trade agreements to come
on stream once the transitional period is over.
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“But participating in a customs union should not and will not preclude us from
formally negotiating — and indeed signing — independent trade agreements.
Although, of course, they would not enter into force until the implementation period
has ended.”
Whether the EU would see the UK’s desire to negotiate new trade agreements during
the transition period as a breach of Article 4(3) of the Treaty on European Union ii may
be a subject of the negotiations.
How long will transition last?
The UK has committed to a time-limited transition, though David Davis did not make
any mention of this in last week’s speech; previously Theresa May suggested the
transition period should last around two years. The EU27’s guidelines propose that the
transition period should run until the end of 2020. This timeframe would allow the UK to
continue to participate in and contribute to the current Multiannual Financial Framework
and funding programmes which are due to end in December 2020.
Most experts agree that a two year transition period would not be enough for the UK
and EU to negotiate a future trade agreement, so it is possible that, unless any
transition period is further extended, the UK would simply be delaying the impact of
Brexit until the beginning of 2021.
The Daily Telegraph reported last week that UK officials in Brussels had enquired about
the possibility of extending the transition period to three years. Conversely, supporters
of a hard Brexit are likely to want to ensure the UK has broken all of its links with the EU
before the next general election is due to take place in 2022.
Protracted negotiations over the terms of the transitional deal will only lead to delays in
beginning discussions about the broad framework for the future relationship which
should come into force at the end of transition. In addition, any difficulties in negotiating
a transitional arrangement are likely to be a small indicator of the likely challenges
ahead in negotiating the future relationship.
Why not just extend Article 50?
An alternative option to a transitional period between EU membership and the future
relationship coming into force would potentially be to seek an extension of the Article 50
withdrawal period. Under Article 50 of the Treaty on European Union, the Treaties shall
cease to apply to the UK two years after the Article 50 notification period has been
triggered. However, if the EU27 and the UK unanimously agree, the two year period
can be extended.
In his speech, David Davis suggested that seeking to extend the notification period
would not be appropriate because it would not address the legal obstacles to
negotiating the future arrangement, and perhaps crucially:
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Article 4(3) addresses the principle of sincere cooperation and prohibits Member States from “any
measure which could jeopardise the attainment of the Union’s objectives”
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“…it would create a new uncertainty about whether and when we would actually
leave the Union.”
From an EU perspective, an extension of UK membership under the Article 50
procedure could be seen as a distraction from the EU getting on with its other business
and would potentially complicate institutional matters such as the European Parliament
elections which are due to be held in 2019.

On 15 January 2018, the Scottish Government published Scotland's Place in Europe:
People, Jobs and Investment. The updated paper builds on the original Scotland’s
Place in Europe document which was published in December 2016.
The new paper examines the economic impact of a number of different possible
scenarios for the UK’s future relationship with the EU following Brexit. It examines the
economic impact of continued single market membership, a preferential trade
agreement and trading with the EU under WTO rules. According to the news release
which accompanied the document’s publication, the Scottish Government believes:
“In the event of Brexit taking place, the best way to protect the economy would be to
remain in the Single Market and the Customs Union.
A failure to remain in the Single Market or to secure a free trade agreement would
see Scotland’s GDP around £12.7 billion lower by 2030 than it would be under
continued EU membership.”
The analysis also suggests that a so called ‘Canada-type’ deal with the EU would still
leave Scotland’s GDP £9 billion lower by 2030 – or £1,610 per head. Other key
findings highlighted in the paper include:




Remaining within the Single Market could see an additional benefit to Scotland’s
economy if the EU makes progress on completing the Single Market in services,
energy and the digital economy
Continued migration from the EU in line with Freedom of Movement is required
to support continued economic growth, with each additional EU citizen working in
Scotland currently contributing an average of £10,400 in tax revenue
Any relationship with the EU short of remaining in the Single Market could have a
significant impact on social protections, environmental and consumer policies

Publishing the paper, the First Minister said:
“For the sake of jobs, the economy and the next generation, today we are calling on
the UK Government to drop its hard Brexit red-lines so that Scotland and the UK can
stay inside the Single Market and Customs Union.”
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On 11 January 2018, the Scottish Parliament’s Culture, Tourism, Europe and External
Relations Committee took evidence on the Erasmus+ programme focussing on its value
and whether the UK will continue to participate in the programme after Brexit.
Erasmus+ is the European Union programme for education, training, youth and sport. It
runs for seven years, from 2014 to 2020, with organisations from participant or partner
countries invited to apply for funding each year to undertake eligible activities.
The Committee heard representatives from British Council Scotland, Youthlink
Scotland, NUS Scotland, the University Council for Modern Languages Scotland) and
West Lothian College. All the witnesses outlined the value of the UK’s current
participation in the Erasmus+ programme and suggested it was important participation
should continue after Brexit.

As reported in the last weekly update, the Scottish Parliament’s Finance and
Constitution Committee published its interim report on the European Union (Withdrawal)
Bill Legislative Consent Memorandum on 9 January 2018.
In the report, the Committee concluded it is not in a position to recommend legislative
consent to the Bill. The Committee also indicated it will produce a final report on the
LCM prior to the final amending stage in the House of Lords.
Following publication of the interim report, on 23 January, the Scottish Parliament
debated the Committee’s report.
During the debate, speakers welcomed the
Committee’s detailed consideration of the issues. The debate focussed on the future of
Clause 11 in the Withdrawal Bill which relates to the powers of the Scottish Parliament
following Brexit.

Having completed its passage through the House of Commons with only one
amendment, the European Union (Withdrawal) Bill began its passage through the
House of Lords on 18 January.
The Bill’s Second Reading took place on 30-31 January. Consideration of the Bill’s
impact on the devolution settlement took place on 30 January. Opening the debate for
the Government, The Lord Privy Seal (Baroness Evans of Bowes Park) addressed
issues around devolution telling the House:
“Finally, I turn to the Bill’s devolution provisions. We are guided by two key principles.
First, we want a functioning statute book on exit; secondly, we want there to be no
new barriers to living in and doing business across the UK. So I reiterate that no
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power whatsoever that is currently exercised by the devolved Administrations will be
removed by this Bill. We have a strong record on devolution through the Scotland Act
2016 and the Wales Act 2017, where more powers passed to the devolved
Administrations; and we have repeatedly made clear our expectation that there will
be a significant increase in the powers of the devolved Administrations as a result of
leaving the EU.
We will shortly be publishing our initial framework analysis, which will show that in
only a minority of policy areas where EU law intersects with devolved competence do
we expect to require a UK-wide legislative framework. Noble Lords will be aware of
the Government’s commitment to bring forward amendments to Clause 11, the main
devolution provision of this Bill. We, the Scottish and Welsh Governments are part
way through a process to shape those amendments and are making good progress.
In the absence of an Executive and Ministers in Northern Ireland, discussions are
taking place with the Northern Ireland Civil Service, but the Government’s priority
remains restoring devolved institutions. This is a complex area that we need to get
right, and I hope these amendments will put us on the best possible footing to
achieve legislative consent, which remains our overarching objective.”
Specifically on devolution, Lord Hope of Craighead, a Crossbencher told the House:
“Time is short so I will concentrate on just one of the important issues: devolution.
This is of concern to all the devolved Administrations, but I hope that the others will
forgive me if I speak only about the devolution settlement that is set out in the
Scotland Act 1998. I spent many hours late into the night debating that Bill here—we
often sat well after midnight in those happy days. I worked with the Act as a judge on
many occasions from its enactment until my retirement and learned to respect the
way in which it had been drafted. That is why I am astonished by this Bill’s failure to
respect that settlement in its formulation of the regulation-making powers given to
Ministers.
There is of course a political angle to this issue, too. The Scottish Ministers have
declared that they will not put a legislative consent Motion before the Scottish
Parliament unless their objections to this are met. The bonds that hold the UK
together would be stretched almost to breaking point if the Bill were to proceed to
enactment without their consent. As a mere lawyer, I am in full sympathy with their
objection.
Ministers may think that this is merely an enabling Bill, but it is not. It is about our
constitution, too. The situation that it provides for as we leave the EU is entirely new.
It is one that we have not had to face since the Scotland Act was enacted. The
constitutional arrangements that were settled by the Scotland Act 1998 have to be
changed but, as the Bill stands, they are being rewritten in a way that is naive and
very damaging. Others will criticise some of the clauses containing regulation-making
powers as amounting to Henry VIII clauses. As far as I know, Henry VIII never got to
Scotland, but Oliver Cromwell did and he and the forces under his command did
quite a lot of damage while he was there. I think that these clauses have a touch of
Oliver Cromwell about them.
This issue goes far beyond the much-criticised Clause 11, which is about retaining
EU restrictions in devolved legislation when we leave the EU. You can find these
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regulation-making powers in Clauses 7, 8 and 9 and throughout the entirety of
Schedule 2. They are far-reaching and we must assume that they are there because
it is intended that they should be used. As the wording stands, they could all be
exercised to their fullest extent in all areas that are devolved to Scotland without any
consultation whatsoever with the Scottish Ministers.
The legislative competence of the Scottish Parliament after exit day has been called
into question, too. That would not be so bad if we could be certain that these
provisions would have a very short life because everything that needed to be done
could be achieved on or before exit day. As matters stand, though, we can expect
these powers to be exercised for many months after that date. Those in Clause 9 are
time-limited, absurd though that limit may now seem to be, but the remainder are not.
Ministers may say that that is not their intention; I listened with great care to the
words from the noble Baroness about devolution. If so, I urge them to make their
position clear in the Bill. Only if they are willing to do that are they likely to win the
confidence of the Scottish Ministers in the area where a real opportunity lies for a
mature and intense discussion, as we seek to define how the system of devolution
can best operate in a new and vigorous UK single market after exit day. That is what
the discussions about a redesigned Clause 11 should really be about. It is an area
where there ought to be a real opportunity for an agreed way forward.
However, there is much more to the issue than Clause 11, as I have tried to
emphasise. It is hard to see those discussions getting anywhere so long as the basic
architecture of the Bill is so misguided and ill-informed. I will be bringing forward
amendments that seek to resolve that problem and I hope that they will be supported
across the House. If others seek to do the same thing, I will support them, too.”
Lord Wallace of Tankerness also spoke about devolution telling the House that:
“I believe the Bill turns the architecture of devolution on its head, more through a lack
of proper thought and sensitivity than through malign intent. It also shows little
respect for the devolved Administrations or for parity of esteem, which now seems to
be out of the window. The structure of devolution in Scotland, as set out in the
Scotland Act 1998, is that everything is devolved unless expressly reserved. That
situation has stood the test of time. However, here we have proposals created by the
Bill, especially Clause 11, where, in areas that otherwise fall entirely within devolved
competence, extensive powers to amend retained European Union law fall to United
Kingdom Ministers, rather than to the devolved Administrations.
I turn to two pieces of evidence given to your Lordships’ Constitution Committee.
First, Professor Richard Rawlings of University College London said:
“At one and the same time, Westminster and Whitehall are freed up to shape a
post-Brexit world in crucial respects, and the devolved institutions are locked
down and required to wait for partial release”.
Secondly, Professor Tom Mullen of Glasgow University argues that Clause 11 alters,
“the framework of the devolution settlements by replacing a cross-cutting
constraint on devolved competence with what is effectively a new set of
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reservations. It would also overlay the current reserved powers model of
devolution with a conferred powers model in relation to retained EU law. This is
not a mere technicality; rather the reserved powers model is a central element of
the constitutional strength of the current devolution arrangements”.
These are quite bold statements from constitutional experts that go to the heart of
what is wrong with the Bill as currently constituted.
While we will obviously deal with these matters regarding the structure of Clause 11,
there are a number of other points that we will want to look at as your Lordships’
House considers the Bill in Committee. There is the apparent failure to recognise the
statutory delay between a Bill passing in the Scottish Parliament and receiving Royal
Assent, which is relevant for references to enactments in the Bill. Why is it that
Scottish Ministers have some powers to deal with deficiencies in retained European
Union law, but not if it is a deficiency in direct EU legislation, which is left solely for
UK Ministers? No explanation has been given as to why that difference is made.
Why are sweeping powers for UK Ministers found in Clauses 7 and 8 subject to a
sunset provision, but apparently not the powers in Clauses 10 and 11, and in
Schedule 2, which relate to powers relating to the devolved Administrations? Why is
there a sunset clause for one set of powers and not for those that deal with the
devolved Administrations? Absence of sufficient requirements for, or consultation
with or consent from, Scottish and Welsh Ministers in devolved areas adds up to a
disregard for the idea of parity of esteem.
The Government have accepted, and the noble Baroness the Leader of the House
has said again today, that Clause 11 is deficient, and they have promised
amendments. It is important that we know, as the Bill progresses, when we are likely
to see these amendments. A legislative consent Motion is not a legal requirement,
but we should all know that it is very much a political requirement if devolution and
the fabric of our United Kingdom are to remain.”
Amendments to the Bill in the House of Lords will be considered at the Committee
Stage.
Ahead of the Bill’s Second Reading, the House of Lords Select Committee on the
Constitution published its report on the Withdrawal Bill. According to the news release
accompanying the report, the Committee concluded that:
“the Bill, as drafted, has fundamental flaws of a constitutional nature. The Committee
find that the Bill risks undermining the legal certainty it seeks to provide, gives overlybroad powers to ministers, and has significant consequences for the relationship
between the UK Government and the devolved administrations. The Committee
propose a number of recommendations to improve the Bill to make it more
constitutionally appropriate and fit for purpose, while still meeting the Government’s
objectives.”
Whilst the House of Lords considers the European Union (Withdrawal) Bill, the House
of Commons Public Administration and Constitutional Affairs Committee continues
hearing evidence for its Devolution and Exiting the EU inquiry.
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On 7 November 2017, the UK Government introduced the Trade Bill in the UK
Parliament. The Committee Stage in the House of Commons for the Bill began on 16
January 2018.
The Bill as introduced contains only 12 clauses. The overarching aim of the Bill is to
provide continuity in the trade relations the UK currently enjoys once the UK has left the
European Union.
Context
Once the United Kingdom leaves the EU, it will no longer be covered by the European
Union's trade architecture. As a result, the UK will be able to negotiate its own trade
agreements and set its own tariffs along with implementing the necessary non-tariff
elements of trade agreements. The UK will also become responsible for dealing with
trade disputes and seeking trade remedies where necessary - probably through the
World Trade Organisation. Initially though the UK Government is seeking to ensure
that the UK’s existing trade relations (as an EU member state) can continue
uninterrupted after Brexit.
The Trade Bill
The Explanatory Notes provide an overview of the aims of the Bill. From a devolution
perspective, the most relevant clauses are clauses 1 and 2:


Clause 1 provides a power to ensure that the UK can implement any
procurement obligations arising from the UK becoming a member of the GPA in
its own right. The Agreement on Government Procurement (GPA) is a plurilateral
agreement within the WTO framework. It mutually opens government
procurement markets and seeks to address trade barriers. The UK is currently a
member by virtue of its EU membership and will have to re-join as an
independent member.



Clause 2 provides powers to UK and Devolved Ministers (in relation to devolved
matters) to allow for the implementation of agreements with partner countries
corresponding to the EU’s Free Trade Agreements (FTAs) and other trade
agreements in place before the UK’s exit from the EU. The Trade Bill includes a
power for the Government to implement any changes to domestic law which will
be necessary for the UK to meet obligations flowing from these agreements.

The Explanatory Notes to the Bill state that the UK Government will seek the legislative
consent of the Scottish Parliament for the provisions in the Trade Bill relating to the
power to implement the Government Procurement Agreement (clause 1) and the power
to implement qualifying international trade agreements (clause 2). The LCM is being
sought because the Bill provides powers to both UK and Scottish Ministers (within
devolved competence) to make regulations to implement the Government Procurement
Agreement and to make regulations to implement international trade agreements
(where the EU already had a trade agreement with that country).
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Part 1 of the Bill also introduces schedules 1-3, which establish and constrain ‘devolved
competence’ for the purpose of the exercise of those powers, along similar lines to the
approach taken to Scottish Ministers’ powers in the European Union (Withdrawal) Bill
(as introduced).
On 20 December 2017, the Scottish Government published its Legislative Consent
Memorandum for the Trade Bill. The Scottish Government stated that it could not
currently recommend giving consent to the Trade Bill as currently drafted due to the
constraints placed on Scottish Ministers by the Bill:
“The Trade Bill places constraints on the Scottish Ministers’ ability to act on all
devolved matters, by placing restrictions on how they can exercise the powers in
clauses 1 and 2 to make regulations. In particular, schedule 1 provides that they
cannot use their powers in the Trade Bill to modify any retained direct EU legislation,
such as EU regulations, or to make regulations that would create inconsistencies
with any modifications to retained law that the UK Government has made, even in
devolved areas (schedule 1, paragraph 2). Schedule 1 also sets out scenarios where
the consent of the UK Government is required in certain circumstances before
making regulations under clauses 1 or 2 (there is no requirement for the UK
Government to obtain the consent of the Scottish Ministers in exercising its powers in
devolved areas). Those circumstances are where such regulations are commenced
prior to the day of withdrawal from the EU, or where they make provision about any
quota arrangements or are incompatible with any quota arrangements made by the
UK Government (schedule 1, paragraph 3). Schedule 1 also sets out where
consultation with the UK Government is required, prior to making provision in
devolved areas, and where legislation can only be made jointly with the UK
Government where existing powers are exercisable in that way.
The powers provided in clause 2 of the Bill are sunsetted to 5 years after the date of
withdrawal. However, that can be extended by the UK Government under review,
with the approval of both Houses of Parliament, for further periods of not more than 5
years at a time. There is no requirement for the UK Government to consult the
Scottish Government in altering the powers of the Scottish Government in this way.
The Scottish Government cannot accept the restrictions on the exercise of its
competence in devolved areas as set out above. As with the European Union
(Withdrawal) Bill, these objections to the basic approach of the Bill, and the view of
the future governance of the UK after withdrawal which the Bill reflects, are so
fundamental that the Scottish Government cannot recommend that the Scottish
Parliament gives consent, even conditionally, to the Bill in its current form. As with
that Bill, and as set out in the Legislative Consent Memorandum accompanying it,
the Scottish Government also considers that the approach taken in the Trade Bill
would create a lack of clarity and be impractical.”
The Scottish Government has indicated it plans to bring forward amendments to the Bill
which it will discuss with the Welsh Government to address the concerns of both
governments. This is a similar approach to that adopted in response to the European
Union (Withdrawal) Bill.
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Part 3 of the Bill makes a proposal for the establishment of a Trade Remedies
Authority. Trade remedies allow country to take steps against unfair competition from
dumped or subsidised imports, or to put temporary safeguards in place
As the European Commission is currently the competent body to carry out this role, the
purpose of creating the Trade Remedies Authority would be to undertake the roll to
support and advise the UK Government on trade disputes once the UK leaves the EU.
The Scottish Government’s LCM indicates that the Scottish Government considers that
the Scottish Ministers, and Ministers from other devolved administrations, should have
a role in the Trade Remedies Authority. The LCM states that the Scottish Government
will be calling on the UK Government to provide such a role in legislation.

