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This regular paper produced by SPICe sets out developments in the UK’s negotiations to leave
the European Union, the process for which has now formally begun following the Prime
Minister’s triggering of Article 50 on 29 March.
The updates will provide information on the UK Government’s approach to leaving the EU
including the domestic legislation necessary to ensure a smooth transition in terms of the UK
statute book, along with details of the Scottish Government and the other Devolved
Administrations positions. The updates will also provide information on developments within
the EU with regard to the UK’s departure. Finally the update will provide information on the key
issues likely to be at play during the negotiations and in developing the UK’s future relationship
with the European Union.
As was clear during the referendum campaign and since the decision to leave the EU was
taken, there is an abundance of information and analysis available, and this SPICe paper will
try to cover the key issues by drawing on that information and analysis.
This week’s update focuses on potential progress in the Article 50 withdrawal negotiations, the
publication of the UK Government’s Brexit impact assessments and the continuation of the
Committee Stage for the EU Withdrawal Bill.
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The December European Council (14-15 December) will see the EU27 decide whether
enough progress has been made on the Article 50 Withdrawal negotiations to allow
progress to the next phase whereby discussions about the future relationship between
the EU and the UK can begin.
Ahead of the European Council, informal negotiations have continued with the focus on
the three key issues of citizens’ rights, the financial settlement and the island of Ireland.
On Tuesday 28 November, UK media reported that agreement had been reached
between the UK Government and the European Commission on the terms of the
financial settlement. According to The Telegraph (paywall), which broke the story:
“Sources on both sides confirmed that an agreement-in-principle has now been
reached over the EU’s demand for a €60bn financial settlement ahead of a crucial
lunch meeting next Monday between Theresa May and Jean-Claude Juncker, the
European Commission president.
Two sources confirmed that the terms were agreed at a meeting in Brussels late last
week after intense back-channel discussions led by Oliver Robbins, the UK’s chief
Brexit negotiator.
The Telegraph understands that the final figure, which is deliberately being left open
to interpretation, will be between €45bn and €55bn, depending on how each side
calculates the output from an agreed methodology.”
The Telegraph suggested that the agreement in principle on the financial settlement
leaves two further issues to be settled ahead of the European Council. These are the
role of the European Court of Justice in relation to governing the Withdrawal Agreement
to protect the rights of the 3.2 million EU nationals living in the UK and how the Irish
border question is addressed. The Telegraph also set out the procedure ahead of the
European Council meeting:
“The British offer on all three areas – money, citizens’ rights and Northern Ireland – is
now expected to be delivered by Mrs May next week in order to enable Michel
Barnier, the EU’s chief negotiator, to make his recommendation on “sufficient
progress”.
If Mr Barnier gives the green light, a meeting of EU ambassadors is scheduled for
next Wednesday to prepare guidelines ahead of the European Council summit a
week later, with the European Parliament likely to vote on its own “sufficient
progress” resolution on Dec 13.”
Writing on his Facebook page on 28 November, ITV’s political editor, Robert Peston
wrote that “The full cabinet today approved the UK’s negotiating position for the first
phase of Brexit negotiations”. The UK Government’s position focuses on three
elements:
1. a pledge to keep open the border with the Republic of Ireland
2. a formula for the so-called divorce bill that would see the UK paying more than
£40bn and less than £60bn in divorce payments
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3. a system for guaranteeing the rights of 3m EU migrants resident in the UK that
would allow Britain’s Supreme Court to refer issues “up” to the European Court
of Justice, when it felt unqualified to adjudicate.
Robert Peston suggests that the biggest sticking point from a Brussels perspective will
be the proposal in relation to Ireland:
“However it is on Ireland that the rest of the EU will be skeptical of whether she has
moved enough, because they will question how she can guarantee an open border
with the Republic - unless she also explicitly promises a degree of regulatory
convergence between the UK and EU that would obviate the need for burdensome
customs checks. And that degree of convergence would be hated by Brexiteer
ultras.”
On the Irish border issue, the Irish ambassador to the UK, Adrian O’Neill, wrote a letter
published in the Times newspaper on 28 November. In the letter the ambassador set
out the importance of keeping the Irish border open and invisible. The letter stated:
Sir, With 16 days to go to the EU summit there is still time to achieve the sufficient
progress necessary for talks on the future of the EU-UK relationship to begin.
Ireland, as part of the EU 27, sincerely wants this to happen. Since the outcome of
the EU referendum, Ireland has focused on protecting the gains of the peace
process. It is the sole focus that drives our determination to secure firm
commitments so that, when Brexit happens, the border in Ireland remains open and
invisible.
I have spent much of my career on Northern Ireland issues. I know first-hand what
has been achieved, and that any hardening of the border would be a major step
backwards. Well-informed contributions to the present debate have acknowledged
the imperative of avoiding a hard border; put simply, maintaining an open and
invisible border matters politically, socially, and symbolically, just as much as it
matters economically.
Next spring we celebrate the 20th anniversary of the Good Friday agreement, a
landmark achievement after decades of effort by successive government and
political leaders. Those efforts took creativity, imagination and courage. Now is the
time for these qualities to be displayed once more.”
Following the news suggesting agreement of key elements of the Withdrawal
Agreement was close, the European Commission’s Chief Negotiator Michel Barnier
spoke at the Berlin Security Conference. Whilst his speech focussed largely on the
implications of Brexit for European security, he also addressed the Withdrawal
Agreement negotiations and suggested further progress was still required:
“The negotiations on the United Kingdom's withdrawal are a complex task that we
carry out with reason and determination, without aggression or naivety: ‘there is no
place for Schadenfreude in Brexit'. There is neither revenge nor punishment in our
mission.
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My mandate comes under a framework laid down by the Heads of State or
Government and by the resolutions of the European Parliament, all of whom wish for
an orderly withdrawal of the United Kingdom.
We are awaiting sufficient progress from London on the following three points:




the rights of European citizens in the United Kingdom and of British citizens
in the EU;
issues relating to the border between Ireland and Northern Ireland;
fulfilment of the financial obligations entered into during the United
Kingdom's membership of the Union.

We are not there yet. The work on the three main subjects continues this week in a
constructive spirit with the UK. The next European Council will take place in 15 days'
time. If real ‘sufficient progress' is actually made, the European Council will be able
to open the discussion a possible transitional period. Then the Member States will
define in 2018 the framework of this new partnership with the UK.”

As reported in the weekly update on 8 November, the House of Commons agreed a
motion calling for the UK Government to lay the Brexit impact assessments before the
House of Commons. Following the motion’s passing, the Secretary of State for Exiting
the EU wrote to Hilary Benn, the Chair of the Exiting the European Union Committee on
3 November to set out a process for depositing the analyses with the Committee
On Monday 27 November, the impact assessments (containing over 800 pages of
information) were provided to the Exiting the European Union Committee.
The following day Keir Starmer MP, the Shadow Secretary of State for Exiting the
European Union asked an urgent question in the House of Commons in which he
“requested a statement on the release of the impact assessments. In response, the
Parliamentary Under-Secretary of State for Exiting the European Union, Robin Walker
told the House of Commons:
“This House passed a motion on 1 November asking that impact assessments
arising from sectoral analyses be provided to the Select Committee on Exiting the
European Union. This Government take very seriously their parliamentary
responsibilities, and have been clear that they would be providing information to
the Committee.
In the past three weeks, Departments have worked to collate and bring together
this information in a way that is accessible and informative. I am glad to be able to
confirm that this information has been provided not only to the Select Committee
on Exiting the European Union but to the House of Lords EU Select Committee
and, indeed, to the devolved Administrations. I can also, Mr Speaker, with your
permission, inform the House that we have initiated discussions with the
parliamentary authorities to make this information available to all colleagues
through a reading room.
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We were clear from the start that we would respond to the motion, but also that
the documents did not exist in the form requested. Indeed, I made it clear to the
House during the debate on the day that
“there has been some misunderstanding about what this sectoral analysis
actually is. It is not a series of 58…impact assessments.” [Official Report, 1
November 2017; Vol. 630, c. 887.]
As I said, the sectoral analysis is a wide mix of qualitative and quantitative
analysis contained in a range of documents developed at different times since the
referendum. The House of Commons itself has recognised that, although
Ministers should be as open as possible with Parliament, the Government also
have an obligation to consider where it will be in the public interest for material to
be published.
Furthermore, it is important to recognise that, in some cases, there is
commercially confidential information in the analysis and that, in many cases, the
analysis was developed to underpin advice to Ministers on negotiation options in
various scenarios. It is well understood, as has been the case under successive
Administrations, that such advice to Ministers must remain private.
In the light of all that, my right hon. Friend the Secretary of State for Exiting the
European Union made a statement on 7 November in which he explained that,
given the documents did not exist in the form requested, it would take
“some time to collate and bring together this information in a way that is
accessible and informative to the Committee.” [Official Report, 7 November 2017;
Vol. 630, c. 1333.]
He committed that the reports would be provided within three weeks. In providing
the information to the Committee yesterday, we have met that commitment.
Parliament has endorsed the responsibility of Ministers not to release information
that would undermine our negotiating position. Contrary to what has been
asserted in some places, the Committee did not give any firm assurances that
what was passed to it would not subsequently be published in full. Where there
are precedents for Government agreeing to pass information to Select
Committees in confidence, these have been on the basis of assurances received
before material is shared or a clear set of rules, such as those governing
intelligence material.
When he met the Secretary of State, the Chairman of the Select Committee did
say that he was willing to enter into a dialogue—after the Select Committee had
received documents from the Government. But that is not the same as an
assurance that, if we provided confidential or sensitive material, it would not be
published, and it is not in keeping with the usual practice of Committees on these
sensitive issues. As such, the sectoral reports provided do not contain information
that would undermine the UK’s hand in negotiations or material that is
commercially or market sensitive. But the House should be in no doubt that this
has been a very substantial undertaking. We have been as open as possible,
subject to the overwhelming national interest of preserving our negotiating
position. We have collated more than 800 pages of analysis for the Committees,
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less than a month from the motion being passed, and this covers all the 58
sectors. We now consider the motion of 1 November 2017 to have been satisfied.”
In response to the Minister’s statement, a number of Members raised concerns at that
the UK Government’s decision not to publish the impact assessments whilst Hilary
Benn MP (Chair of the Exiting the EU Select Committee) suggested that the decision to
redact the assessments meant the Government had not met the requirements of the
Parliamentary motion:
“Given that it is quite clear that the Select Committee has received edited
documents—in other words, they do not contain everything that is in the
possession of the Government—may I say to the Minister that that is not in
keeping with the motion passed by the House of Commons?”
Following the debate, Keir Starmer raised a Point of Order suggesting the Government
had failed to comply with the Parliament’s motion and asking The Speaker for advice on
how to proceed:
“The expectation of this House was that the papers would be handed over in full,
unedited. Anything less than this would be, I believe, a contempt of Parliament.
Can I seek your guidance on whether you believe the Government have
adequately satisfied the motion and the expectations of the House? If not, would
failure to comply be considered a contempt of the House? If so, what would be the
best way for Members to proceed?”
In response, The Speaker said:
“Beyond that, what I want at this point to say is that I think it is well known to
Members, and certainly to such legal luminaries as the former Director of Public
Prosecutions, that a Member wishing to allege a contempt should, in the first
instance, raise it not in a point of order, nor indeed in the media, but by writing to
me as soon as practicable after the Member has notice of the alleged contempt or
breach of privilege. I then decide whether or not the matter should have
precedence...
…Beyond that formal statement, and in the hope that this is helpful to Members in
all parts of the House, I would emphasise that we all heard what the Chair of the
Brexit Select Committee had to say. He indicated that the Committee had made a
public statement and requested an urgent audience with the Secretary of State,
and that information from the right hon. Member for Leeds Central (Hilary Benn)
was extremely important. The Minister responded, indicating a willingness on the
part of the Secretary of State to meet, and to do so soon. May I very politely say to
the Minister, who is always a most courteous fellow, that he was wise to make that
statement? When it is suggested that that meeting should be soon, it means soon;
it does not mean weeks hence. It means very soon indeed. Nothing—no
commitment, no other diarised engagement—is more important than respecting
the House, and in this case, the Committee of the House that has ownership of
this matter, and to which the papers were to be provided. That is where the matter
rests. As and when matters evolve, if a further representation alleging contempt is
made to me, I will consider it very promptly and come back to the House. I hope
that the House knows me well enough to know that I will do my duty.”
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The Scottish Government - which received the assessments at the same time as the
House of Commons Exiting the EU Select Committee - issued a news release
publishing the text of a letter from the Minister for UK Negotiations on Scotland’s Place
in Europe to the Secretary of State for Exiting the EU. The letter stated:
“We received yesterday the copies of the sectoral reports which you committed to
sharing with the UK Parliament earlier this month and are in the process of
assessing this material. Whilst we welcome the sharing of information we have
concerns about both the manner in which these reports have come to us, and their
content.
The First Minister and I have both been clear that the UK Government’s analysis
of the impact of Brexit on sectors or the economy as a whole should be made
public. It is essential that people across the UK fully understand the consequences
of decisions being taken about their future. It is disappointing that the UK
Government has persisted in keeping this information from being publicly available
and have shared with us only on the basis that we do not release it into the public
domain. I urge you to reconsider this approach, be up front with people and
publish these reports immediately.
Aside from the matter of publication, it is clear is that these reports do not contain
any actual impact analysis. They seem to be a collation of sectoral information,
and as useful as that is it fails to address the key need; to understand what
assessment the UK Government has made of the likely impact of its approach of
leaving the Single Market and Customs Union and what mitigating measures if
any are being put in place to manage negative impacts. I am therefore requesting
that you share the full breadth of the analysis that the UK Government has
undertaken with the devolved administrations as a matter of urgency.
I am copying this letter to Damian Green, First Secretary of State; Mark Drakeford,
Cabinet Secretary for Finance and Local Government; and, David Sterling as the
head of the Northern Ireland Civil Service.”

The Committee Stage of the European Union (Withdrawal) Bill continues on Monday 4
and Wednesday 6 December when the devolution related elements of the Bill - Clauses
10 and 11 and their associated Schedules 2 and 3 - will be considered. A list of the
amendments that will be considered is available on the Bill’s homepage. The
amendments tabled include the series of proposed amendments to the Bill by the
Scottish and Welsh Governments. Half of the 38 amendments aim to address four
main concerns raised by the Scottish and Welsh Governments:


possibility of modifications of the Scotland Act 1998 or the Government of Wales
Act 2006 by UK ministers using secondary legislation (amendments 158-160 to
clauses 7-9)
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no requirement for the UK ministers to seek the consent of Scottish or Welsh
ministers (not the Scottish Parliament) if they intend making amendments to laws
in devolved areas (amendments 161-163 to clauses 7-9)



amendments to the 1998 and 2006 Acts which would place restrictions on the
devolved administrations if they tried to modify retained EU law, even in
devolved areas (amendments 164 and 165 to clause 11 and Schedule 3)



restrictions placed on the powers of devolved ministers over devolved matters,
restrictions which would not be placed on UK ministers (amendments 166 to 176
to Schedule 2).

The remaining amendments are consequential amendments to Schedules 2, 3 and 8,
which would be required if the other 19 amendments were approved.
The Scottish and Welsh Governments have already published Legislative Consent
Memorandums (LCM) for the European Union (Withdrawal) Bill. Both Governments
indicated that at this stage they could not recommend giving consent to the Bill and as
such neither has brought forward a Legislative Consent Motion at this stage.
The Scottish Government’s LCM provides information (at Annex B) on which clauses
the Scottish Government believes are subject to Legislative Consent. This list differs
slightly from the list prepared by the UK Government and included in the Explanatory
Notes to the Bill. The Scottish Government set out the differences between the lists at
paragraph 10 of the LCM:
“Note that Annex A of the UK Government’s Explanatory Notes to the Bill does not
accord precisely to this table: notably the UK Government table does not include
clauses dealing with: the exceptions to saved and incorporated retained EU law,
such as repealing the Charter on Fundamental Rights (Clause 5); the
interpretation of retained EU law (Clause 6); and giving UK Ministers powers to
make provision in areas of devolved competence (Clauses 7 and 9). The Scottish
Government considers that there is a clear need for legislative consent to these,
and the other additional provisions.”
The Scottish Government wrote that the Welsh Government expressed similar thoughts
about the clauses requiring consent in its LCM.
The Scottish Government’s key concerns with regards to the Withdrawal Bill are set out
in the LCM with a particular concern of the Scottish Government being Clause 11 which
relates to the competences of the Scottish Parliament:
“The Scottish Government cannot recommend to the Parliament that it gives
consent to the Bill as currently drafted. The Scottish Government’s key objections
to the Bill as introduced relate to the provisions on the competence of the Scottish
Parliament and Government (Clause 11 and Schedule 3) and those on powers for
UK and Scottish Ministers to alter domestic law (Clauses 7-9, Clause 10 and
Schedule 2). The Scottish Government also has objections to and observations on
other aspects of the Bill, particularly on the repeal of the Charter of Fundamental
Rights (Clause 5).
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The Government also shares concerns about the scope of the powers for
Ministers to change primary legislation by secondary legislation, including
potentially to alter the Scotland Act or to affect the rights of EU nationals resident
in the UK.”
In terms of Clause 11, the Scottish Government set out its concerns in the LCM stating:
“Clause 11 introduces a new provision that would mean it would be outside the
Parliament’s competence to modify retained EU law in a way which would not
have been compatible with EU law immediately before withdrawal. In effect, this
provision gives the Westminster Parliament and UK Government the unilateral
power to make decisions in devolved areas previously affected by EU law. The
clause also repeals the current provision in section 29(2)(d) of the Scotland Act
1998, which requires the Parliament to legislate compatibly with EU law.
Analogous provisions are made in Schedule 3 to constrain the powers of the
Scottish Government.
It is common ground that, in the absence of a provision such as that in the Bill, on
withdrawal from the EU the devolved legislatures would be able to exercise their
current devolved legislative competence without the current requirement to act
compatibly with EU law. The Bill proposes a new legal constraint on the
competences of the devolved institutions. This new legislative constraint cuts
across the well-established and understood scheme of legislative competence,
based on reserved areas, set out in the Scotland Act. It would give the UK
Parliament and the UK Government power to legislate in relation to policy areas
which are the responsibility of the Scottish Parliament and the Scottish
Government. It is a constraint which is no longer based (as the current limit by
reference to EU law is based) on the need to respect international obligations or
the status of the UK as a member of the EU and is therefore entirely a matter of
internal domestic law.
The Scottish Government rejects in principle the proposition that devolved
competence should be constrained in this way on withdrawal from the EU. Policy
responsibility and expertise for matters within devolved competence lie with the
Scottish Government, accountable to the Scottish Parliament. The Scottish
Government believes that on withdrawal the Scottish Parliament should be in
exactly the same position as the Westminster Parliament: able to act within its
area of competence in the way it sees fit. The Scottish Government does not
accept that the Scottish Parliament and Government, and the other devolved
legislatures and executives, should, for an indeterminate period following
withdrawal, have their competence defined as if it were the day before the UK
withdrew from the EU.”
The Scottish Government’s other major concern set out in the LCM is the provision in
Clauses 7 and 10 which give powers to UK and Scottish Ministers to amend retained
EU legislation. Whilst Clause 7 gives UK Ministers full powers to amend all retained EU
law, Clause 10 alongside Schedule 2 gives Scottish Ministers the power to amend only
EU derived domestic legislation, with no power to amend retained EU legislation which
is derived from directly applicable EU Regulations, even where those Regulations relate
to devolved competences:

ǀ

“By contrast, the corresponding powers for devolved Ministers provided in clause
10 and Schedule 2 extend only to correcting EU law that has been given effect by
domestic legislative procedures (and saved under Clause 2 of the Bill). Directly
effective EU legislation (such as EU Regulations; incorporated under Clause 3 of
the Bill) and other EU law derived rights (saved under Clause 4 of the Bill) can be
amended only by a UK Minister even if the subject matter falls clearly within
devolved competence. There is no provision for Scottish Ministers or the Scottish
Parliament to have any role in relation to such legislation The powers of devolved
Ministers are also qualified in other ways, for example they cannot “act
inconsistently” with UK Ministers‟ regulations on direct EU legislation, and need to
seek consent from UK Ministers in certain circumstances (set out in paragraphs 3
– 6 of Schedule 2).”
The House of Commons Library has produced a briefing providing further information
on the devolution sections of the Bill.
The SPICe Briefing The European Union (Withdrawal) Bill: Implications for Scotland
also covers the key issues to be debated next week.
Writing for the Scottish Centre on European Relations, Professor Nicola McEwen from
the University of Edinburgh and Adviser to the Scottish Parliament’s Finance and
Constitution Committee has analysed the provisions in the Withdrawal Bill in relation to
the devolution settlement.
On the return of competences as proposed in the EU Withdrawal Bill, Professor Michael
Keating, writing on the Centre on Constitutional Change blog has written about how UK
frameworks might be developed. Professor Keating points to the Joint Ministerial
Committee (European Negotiations) of 16 October 2916, after which the UK
Government confirmed its intentions to develop common UK frameworks with common
goals and standards. Professor Keating uses his blog to examine how common
frameworks might be achieved:
“There are essentially two possibilities. The Withdrawal Bill proposes that all EU
competences will be taken back to Westminster. Some of these may later be
‘released’ back to the devolved level. The Scottish and Welsh governments have
opposed this and insisted that the division of competences within the devolution
acts be respected. Frameworks can then be negotiated across the various
governments rather than imposed from above. Discussions are currently under
way on what these might contain. Meanwhile, the Scottish and Welsh
Governments support amendments to the Withdrawal Bill to remove the provision
about taking powers back to Westminster.”
Professor Keating then proposes a solution to the development of common frameworks:
If the emphasis is on negotiated frameworks, on the other hand, the reservation
provisions may be largely redundant. They could be replaced by general principles
about the market and perhaps clearer provisions for enforcing international
agreements.
The extent of the reservation thus implied would depend on how detailed the
frameworks are but it is possible that devolved matters would be confined to
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implementation rather than policy making, consistent with the UK Government
belief that currently the devolved governments only implement EU policy.
There are federal countries in which policy frameworks are agreed without the
need to take back powers to the centre, for example Belgium and Canada. That
provides an alternative route for the UK which does not involve Brexit rolling back
the existing settlement.”

On 29 November, the Fraser of Allander Institute published Brexit and the sectors of the
Scottish economy. The report which was commissioned by GMB Scotland provides a
summary of the current state of play in respect of possible post-Brexit trade outcomes
for the UK and Scotland. It also provides an illustration of the key linkages between
current Scottish economic activity and different export markets, with a particular focus
on different sectors.
The Executive Summary provides a number of key conclusions, some of which are
reproduced below:


In 2015, Scotland exported £12.3 billion of goods and services to the EU –
equivalent to over 40 per cent of Scottish international exports – more than
exports to North America, Asia, South America and the Middle East combined.
But the data shows that many other parts of the UK appear relatively more open
to EU trade.



Six of Scotland’s top 10 destinations for exports are in the EU. A further two –
Norway and Switzerland – are part of trade arrangements with the EU which may
need to be negotiated post-Brexit.



There are around 1,000 enterprises in Scotland where the parent company is
from another EU country and they employ around 130,000 people. At the same
time, there were around 180,000 EU nationals living in Scotland in 2015 –
indeed it is estimated that half of the net increase in the Scottish population
between 2000 and 2015 has come from people born in EU countries.



Goods make up the bulk of Scottish trade with the EU. In 2015, just over 60 per
cent of Scottish trade with the EU was from manufacturing.



The most significant sectors are those associated with refined petroleum and
chemicals activities, and food and drink (of which whisky and linked products like
are key).



It is estimated that around 134,000 jobs are currently supported by export
demand from the EU, and slightly under 196,000 from the rest of the world. It is
estimated that over 560,000 jobs in Scotland are supported by demand from the
rest of the UK.
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In other words, nearly 6 per cent of total employment in Scotland (excluding
public sector administration and defence) was supported by demand currently
driven by exports to the EU.



Of the 134,000 jobs estimated to be supported by demand from the EU, around
55,000 were in manufacturing and 73,000 in services. The higher number in
services reflects the impact of spill-over effects from trade into the wider Scottish
economy.



In terms of the relative importance of sectors, there are some important
differences between Scotland and the rest of the UK. For example, the drinks
sector is Scotland’s second most important sector in terms of goods trade to the
EU, but it ranks nineteenth for the UK as a whole. Similarly, fish exports are third
for Scotland but do not even feature in the top twenty for the UK. At the same
time, top sectors for the UK – like transport manufacturing – do not feature in
Scotland’s top of goods exports.

