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This regular paper produced by SPICe sets out developments in the UK’s negotiations to leave
the European Union, the process for which has now formally begun following the Prime
Minister’s triggering of Article 50 on 29 March.
The updates will provide information on the UK Government’s approach to leaving the EU
including the domestic legislation necessary to ensure a smooth transition in terms of the UK
statute book, along with details of the Scottish Government and the other Devolved
Administrations positions. The updates will also provide information on developments within
the EU with regard to the UK’s departure. Finally the update will provide information on the key
issues likely to be at play during the negotiations and in developing the UK’s future relationship
with the European Union.
As was clear during the referendum campaign and since the decision to leave the EU was
taken, there is an abundance of information and analysis available, and this SPICe paper will
try to cover the key issues by drawing on that information and analysis.
This week’s update focuses on a speech by the European Commission’s Brexit negotiator
Michel Barnier and the latest information on the European Union (Withdrawal) Bill’s passage
through the House of Commons.

ǀ

On 20 November, the European Commission’s Chief Brexit negotiator Michel Barnier
delivered a speech at the Centre for European Reform event on 'The Future of the EU'.
Michel Barnier focussed on Brexit during his speech:
“This stronger European Union will want to have a close relationship with the UK.
We have a shared history – it started long before the last 44 years.
That is why the “no deal” is not our scenario. Even though we will be ready for it.
I regret that this no deal option comes up so often in the UK public debate.
Only those who ignore, or want to ignore, the current benefits of European Union
membership can say that no deal would be a positive result.
Ladies and gentlemen,
There are three keys to building a strong partnership with the UK.
First, we need to agree on the terms for the UK's orderly withdrawal.
The 27 Member States and the European Parliament have been always very clear
on what this means.
And we have been consistent:




on citizens' rights;
on settling the accounts accurately; we owe this to taxpayers as well as to
all those benefiting from EU-funded projects, in the UK and the EU;
on Ireland.”

On the Irish border question, Barnier told the conference:
“We need to preserve stability and dialogue on the island of Ireland.
We need to avoid a hard border.
I know that this point is politically sensitive in the UK.
It is not less sensitive in Ireland.
Some in the UK say that specific rules for Northern Ireland would “endanger the
integrity of the UK single market”.
But Northern Ireland already has specific rules in many areas that are different to the
rest of the UK.
Think of the “all-Island” electricity market, or of the specific regulations for plant
health for the whole island of Ireland.
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Think of rules that prevent and handle animal disease, which I know well as a former
Minister for Agriculture.
There are over one hundred areas of cross-border cooperation on the island of
Ireland.
Such cooperation depends in many cases on the application of common rules and
common regulatory space.
We have nearly finished our common reading of the Good Friday Agreement. We
have agreed on the principles for the Common Travel Area.
The UK and the EU have recognised that Ireland poses specific challenges. And that
the unique circumstances there require a specific solution.
On the EU side, we must preserve the integrity of the Single Market and the
Customs Union at 27. The rules for this are clear.
The UK said it would continue to apply some EU rules on its territory. But not all
rules.
What is therefore unclear is what rules will apply in Northern Ireland after Brexit. And
what the UK is willing to commit to, in order to avoid a hard border.
I expect the UK, as co-guarantor of the Good Friday Agreement, to come forward
with proposals.
The island of Ireland is now faced with many challenges.
Those who wanted Brexit must offer solutions.”
Barnier also reiterated the EU27’s view that the Single Market is a package, with four
indivisible freedoms, common rules, institutions and enforcement structures and it
would not be possible for the UK to cherry pick different market access rules for
different sectors. Linked to this Barnier addressed the issue of financial services:
“On financial services, UK voices suggest that Brexit does not mean Brexit –Brexit
means Brexit, everywhere.
They say there would be no changes in market access for UK-established firms.
They say joint UK-EU Rules would be decided in a new "symmetrical process"
between the EU and the UK, and outside of the jurisdiction of the European Court of
Justice.
This would contradict the April European Council guidelines, which stress the
autonomy of EU decision-making, the integrity of our legal order and of the Single
Market.
The legal consequence of Brexit is that UK financial service providers lose their EU
passport. This passport allows them to offer their services to a market of 500 million
consumers and 22 million businesses.
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But the EU will have the possibility to judge some UK rules as equivalent, based on a
proportional and risk-based approach. And in those areas where EU legislation
foresees equivalence.”
Michel Barnier also told the audience that whilst the UK would leave the Single Market,
it would still have access to the Single Market. Building on this he said that a “good
deal should facilitate this access as much as possible”. He added that a good deal
would hinge on ensuring a level playing field between the EU and the UK:
“This will not be easy. For the first time ever in trade talks, the challenge will be to
limit divergence of rules rather than maximise convergence.
There will be no ambitious partnership without common ground in fair competition,
state aid, tax dumping, food safety, social and environmental standards.
It is not only about rules or laws. It is about societal choices – for health, food
standards, our environment and financial stability.
The UK has chosen to leave the EU. Does it want to stay close to the European
model or does it want to gradually move away from it?
The UK's reply to this question will be important and even decisive because it will
shape the discussion on our future partnership and shape also the conditions for
ratification of that partnership in many national parliaments and obviously in the
European Parliament. I do not say this to create problems but to avoid problems.”

Colleagues in the research service in the Northern Ireland Assembly have undertaken
some analysis of the lists of powers returning from the EU which intersect with the
devolution settlements of Scotland, Wales and Northern Ireland.
The three lists showing how the powers returning from the EU intersect with the
devolution settlements of Scotland, Wales and Northern Ireland contain 142 powers.
Of these 64 powers are contained on all three lists. These are listed below and in effect
represent the Wales list but are powers also on the Scottish and Northern Irish lists.
In addition to the shared 64 powers, the Scotland list contains a further 47 powers (total
111). The majority of the additional powers relate to civil and criminal justice matters.
The Northern Ireland list contains 110 of the 111 “Scottish” powers (Voting rights and
candidacy rules for EU citizens in local government elections is absent from the NI list)
and an additional 31 powers. These powers relate to mainly to: transport, energy,
consumer law, medicinal products, and employment matters.

Culture, Tourism, Europe and External Relations Committee ǀ

SPICe: Brexit update paper

The list of common powers by UK Government department
Department for Business, Energy and Industrial Strategy
1) Carbon Capture & Storage
2) Efficiency in energy use
3) Environmental law concerning energy planning consents
4) Environmental law concerning offshore oil & gas installations within territorial
waters
5) Implementation of EU Emissions Trading System
6) Mutual recognition of professional qualifications
7) Onshore hydrocarbons licensing
8) Radioactive Source Notifications - Transfrontier shipments
9) Radioactive waste treatment and disposal
10) State Aid
Cabinet Office
1) Public sector procurement
2) Statistics
3) Voting rights and candidacy rules for EU citizens in local government elections
Department for Communities and Local Government
1) Environmental Impact Assessment (EIA) Directive
2) Energy Performance of Buildings Directive
3) Hazardous Substances Planning
4) Strategic Environmental Assessment (SEA) Directive
Department for Digital, Culture, Media and Sport
1) Elements of the Network and Information Security (NIS) Directive
2) Provision in the 1995 Data Protection Directive (soon to be replaced by the
General Data Protection Regulation) that allows for more than one supervisory
authority in each member state
Department for the Environment, Food and Rural Affairs
1) Agricultural Support
2) Agriculture - Fertiliser Regulations
3) Agriculture - GMO Marketing & Cultivation (not food/feed law, see FSA return)
4) Agriculture - Organic Farming
5) Agriculture - Zootech
6) Animal Health and Traceability
7) Animal Welfare
8) Environmental quality - Air Quality
9) Environmental quality - Biodiversity - access and benefit sharing of genetic
resources (ABS)
10) Environmental quality - Chemicals
11) Environmental quality - Flood Risk Management
12) Environmental quality - International timber trade (EUTR and FLEGT)
13) Environmental quality - Marine environment
14) Environmental quality - Natural Environment and Biodiversity
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15) Environmental quality - Ozone depleting substances and F-gases
16) Environmental quality - Pesticides
17) Environmental quality - Spatial Data Infrastructure Standards
18) Environmental quality - Waste Packaging & Product Regulations
19) Environmental quality - Waste Producer Responsibility Regulations
20) Environmental quality - Water Quality
21) Environmental quality - Water Resources
22) Fisheries Management & Support
23) Food Compositional Standards (not hygiene / safety - see FSA return)
24) Food Geographical Indications (Protected Food Names)
25) Food Labelling
26) Forestry (domestic)
27) Land use
28) Plant Health, Seeds and Propagating Material
Department for Health
1) Blood Safety and Quality
2) Elements of Reciprocal Healthcare
3) Free movement of healthcare (the right for EEA citizens to have their elective
procedure in another MS)
4) Good laboratory practice
5) Nutrition health claims, composition and labeling
6) Organs
7) Public health (serious cross-border threats to health) (notification system
for pandemic flu, Zika etc)
8) Tissues and cells (apart from embryos and gametes)
9) Elements of Tobacco Regulation
Department for Transport
1) Harbours
2) Rail franchising rules
Food Standards Agency
1) Food and Feed Law (Food and feed safety and hygiene; food and feed law
enforcement (official controls); food labelling (Defra, DH and FSA all have
responsibilities for different parts); Commission consents
Government Equalities Office
1) Equal Treatment Legislation
Health and Safety Executive
1) Chemicals regulation (including pesticides)
2) Control of major accident hazards
3) Genetically modified micro-organisms contained use (i.e. rules on protection of
human health and the environment during the development)
4) Ionising radiation
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The European Union (Withdrawal) Bill (EUW Bill) has completed three days of its
Committee stage in the House of Commons. The Committee stage is taking place
before a Committee of the Whole House.
Day 1 (14 November) and Day 3 (21 November) were dedicated to clauses 5 and 6 of
the Bill which provide instructions to the courts on the status and interpretation of
retained EU law (the new category of law which clauses 2, 3 and 4 of the EUW Bill will
create).
Taken together clauses 5 and 6 provide for a new relationship between domestic law
and EU law. Once the UK is no longer a member of the EU, and the European
Communities Act 1972 is repealed, EU law will no longer be supreme over new laws
made by Parliament. In addition, UK courts will no longer be bound to follow the
judgments of the Court of Justice of the European Union handed down after exit day.
Day 3 concentrated on some elements of EU law specifically excluded by the Bill from
being preserved or converted in UK law, including: the EU Charter of Fundamental
Rights and Freedoms; challenges to the validity of retained EU law; the ‘general
principles of EU law’ that would be retained and the Francovich damages (which allow
individuals to claim compensation if they are impacted by government’s failure to
implement a directive. The EU Withdrawal Bill states that Francovich will no longer
apply in domestic law after exit day).
Day 2 (15 November) was dedicated to clause 2, 3 and 4 which will create a new
category of domestic law for the United Kingdom: retained EU law. Retained EU law will
consist of all of the converted EU law and preserved EU-related domestic law which
was in force on the day before the UK left the EU.
The conversion of EU law and preservation of existing EU-related domestic legislation
that would otherwise be lost on repeal of the ECA is intended to provide legal continuity
during Brexit. Without these measures, there would be large gaps in the statute book in
important areas of policy where the EU currently has competence, such as agriculture,
environmental law and immigration.

Research by the London School of Economics suggests that “UK households are
already paying an average of £404per annum for Brexit”. According to the blog
reporting the research, the fall in value of the pound along with increased inflation has
led to higher costs for consumers. The research concluded that:
“The economic effects of Brexit will depend crucially on the outcome of the ongoing
negotiations between the UK and the European Union. But our results show that
even before Brexit has actually taken place, the referendum shock of June 2016 has
already had substantial economic costs. By triggering a sharp depreciation of the
sterling exchange rate, the Leave vote has pushed up the costs of imported goods
and hence inflation. Our results indicate that higher prices are costing the average
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household £404 per year. We find that these costs are shared evenly throughout the
income distribution but not across regions. London is the least affected region while
Scotland, Wales and Northern Ireland experienced the largest increases in consumer
prices.”

In a blog for The UK in a Changing Europe, Dr Garry Young, Director of
Macroeconomics and Forecasting at the National Institute of Economic and Social
Research (NIESR) outlined NIESR’s economic forecasts for world economies and
suggested that the UK had been amongst the fastest growing advanced economies
before the EU Referendum but now appeared to be moving in the opposite direction.
The NIESR forecast said:
“The economic and political backdrop remains highly uncertain. Negotiations for the
withdrawal from the EU started in June and although they are well under way,
progress is slow. These are complex negotiations – the political uncertainty that has
characterised the UK over the past four years has only served to widen the range of
possible economic outcomes, but more worryingly it also leaves the UK vulnerable.
According to the average of the three largest betting companies, there is more than a
two in three chance of an early election before 2022.
The UK economy expanded by 0.4 per cent in the third quarter of this year and by
1.5 per cent compared with the corresponding quarter last year. The outturn was in
line with our August forecast as well as our monthly GDP nowcast. On the
assumption of a smooth withdrawal from the EU, we expect GDP growth of around
1½ per cent per year over the next five years, around ¼ percentage points lower
than our previous forecast. As before, we see net trade making a substantial
contribution to GDP growth.”
According to Dr Young writing on The UK in a Changing Europe blog:
“In the commentary introducing NIESR’s latest Economic Review I observed that the
slowdown in UK growth has almost certainly been caused by the uncertainty
surrounding Brexit . This is having an adverse effect on current levels of capital
investment and other productivity-enhancing activities.
Businesses exporting heavily to the EU are probably delaying investment decisions
until they have more clarity about what type of trade deal will be struck in the ongoing
negotiations, which will determine the amount of access they will enjoy beyond 29
March 2019.”
Dr Young also uses the blog to outline NIESR’s forecasting with regard to the UK
economy once it has left the EU:
“What about the future? The state of health of our economy is inevitably tied up to
the outcome of the Brexit negotiations. Our central forecast for the years ahead is for
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the economy to grow at a rate of about 1½ per cent a year. This is assuming a
relatively soft Brexit, with an ‘implementation period’ of around two years after March
2019 where the UK essentially remains a member of the EU single market, in line
with the PM’s Florence speech.
We have assumed that beyond 2021 the UK will trade with the EU on a tariff-free
basis by way of a negotiated free trade agreement. Initially this would allow free
trade in goods and services because UK and EU regulations would be aligned as
they are now, but over time non-tariff barriers to trade would increase as regulations
diverge.
A relatively ‘soft’ Brexit of this type is a reasonable assumption because it seems in
the interest of both the EU and the UK. That said, we are not necessarily confident
that reasonableness will prevail in the current climate. There are many possible
alternatives, including a disorderly cliff-edge Brexit, with all the attendant
repercussions on businesses and household incomes.
New estimates, published in the National Institute Economic Review, suggest that
leaving the EU without a deal and moving to WTO rules which would lead to tariffs
being imposed on EU imports, would push up annual households bills by an
additional £930.”

Ahead of the December European Council, the Irish border issue remains a key
element of the negotiations seeking to agree a Withdrawal Agreement between the EU
and the UK. Writing for The UK in a Changing Europe, Brigid Laffan, Director of the
Robert Schuman Centre for Advanced Studies at the European University Institute has
suggested that the Irish border issue has bitten back.
According to Brigid Laffan “the question of Ireland, and especially the border between
Ireland and Northern Ireland, remains one of the most problematic issues on the
agenda”. The blog suggests that following the Brexit vote, the Irish Government set out
to ensure that its EU27 partners understood the issue and that Irish interests aligned
with EU interests. This approach succeeded as evidenced by the fact that:
“Ireland was identified as one of the three priority areas for the first phase of the
Art.50 negotiations. Paragraph 11 of the European Council negotiating Guidelines
referred to “the unique circumstances on the island of Ireland” and argued for
“flexible and imaginative solutions” to issues such as the avoidance of a hard border
and recognised existing bilateral agreements between the UK and Ireland, such as
the Common Travel Area.
Moreover, the Irish Government succeeded in getting a European Council
Declaration on Irish Unity, when the provisions of the Good Friday Agreement were
written into the Council minutes. Recognition of Irish difficulties was simply the first
phase of what have become tortuous negotiations.”
Whilst the UK Government has also expressed a desire to avoid a return to a hard
border and the aim of preserving the Good Friday Agreement, Brigid Laffan argues that
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achieving a solution acceptable to both sides will be difficult given the UK’s desire to
leave the Single Market and Customs Union:
“The problem with the Irish border is not a divergence of objectives between the two
sides but a well-founded concern on the part of the EU27 that their shared objective
cannot be met given the UK’s preferences for its post-Brexit relationship with the EU.
The decision of the UK to exit the single market and the customs union undermines
the credibility of the PM’s stated objective.
Had the UK opted for an EEA-style agreement, or at the very least remained in the
customs union, the problem of the Irish border would be greatly eased. However the
UK’s preference for a harder rather than a softer Brexit makes it much more difficult
to arrive at an agreement that will reassure Irish society and those living on the
border that the bad times will not return post-Brexit.”
In terms of the opportunities for progress on the Irish border question ahead of the
European Council, Brigid Laffan states:
“Thus the stakes are very high both for Ireland and the UK in the next weeks. Two
arguments frequently touted by UK commentators are unhelpful. The first is that the
question of the Irish border is bound up in the forthcoming trade talks and as a
consequence is logically part of Phase 2. This does not bear scrutiny. As the UK is
intent on leaving the single market and the customs union, there is no future trade
deal that will in itself avoid customs checks, inspections and controls between Ireland
and Northern Ireland.
There has to be a unique deal that covers Northern Ireland. Second, is the line
favoured by the Brexiteers which is that the border will be created by the EU not the
UK as the latter does not want this to happen. The mendaciousness of this position
is not lost on Irish society given the stated aim of ‘Taking Back Control’ but clearly
not of the only land border that the UK will have with an EU state.
The Irish Government, backed by the EU, need language from the UK that
essentially commits the UK to the policy consequences of its stated aim that it does
not wish to have a hard border with Ireland. Speaking in Brussels on November 20,
Michel Barnier said that ‘What is … unclear is what rules will apply in Northern
Ireland after Brexit. And what the UK is willing to commit to, in order to avoid a hard
border’.
The demand from both the Irish Government and the EU Task Force is clear; they
are asking for a commitment to regulatory convergence post-Brexit for Northern
Ireland. The Irish Government backed by the wider society want the UK Government
and our UK neighbours to face up to the incompatibility of their stated aims
concerning the border with other Brexit preferences and to live up to their
responsibility as co-guarantor of the Good Friday Agreement. It has two weeks to
make a credible commitment.”
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The Scottish Centre on European Relations has started a series examining Brexit’s
impact on Scotland. The first three papers in the series have just been published.


Fisheries by Craig McAngus



Free movement of workers by Christina Boswell



Public Health by Margaret Hannah

