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This regular paper produced by SPICe sets out developments in the UK’s negotiations to leave
the European Union, the process for which has now formally begun following the Prime
Minister’s triggering of Article 50 on 29 March.
The updates will provide information on the UK Government’s approach to leaving the EU
including the domestic legislation necessary to ensure a smooth transition in terms of the UK
statute book, along with details of the Scottish Government and the other Devolved
Administrations positions. The updates will also provide information on developments within
the EU with regard to the UK’s departure. Finally the update will provide information on the key
issues likely to be at play during the negotiations and in developing the UK’s future relationship
with the European Union.
As was clear during the referendum campaign and since the decision to leave the EU was
taken, there is an abundance of information and analysis available, and this SPICe paper will
try to cover the key issues by drawing on that information and analysis.
This week’s update focuses on the requested publication of the UK Government’s Brexit
Sectoral Impact Assessments, the Secretary of State for Scotland’s appearance before the
Scottish Parliament’s European Committee and the introduction of the Trade Bill at
Westminster.
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The last week has seen the UK Government come under pressure to publish its
sectoral analysis undertaken on the impact of Brexit. The first section of this week’s
update provides a timeline of events in relation to the impact assessments.
The Secretary of State for Exiting the European Union initially told the Select
Committee for Exiting the European Union about “57 sets of analyses” in December
2016. In response to a follow-up question from the Chair of the Committee about
publication of the analyses, David Davis said:
“As you will remember from the motion, one of the constrictions in the Governmentamended motion, which got through by a majority of 372, was that I should do it in
such a way, or the Government should do it in such a way, that it does not
undermine our negotiating position. We have got to be very careful about what we
publish. I want to be as open as we can be, but we must be sure that we are not
undermining our own position.”
In a Parliamentary Question answered on 24 October 2017, Wera Hobhouse MP asked
when the UK Government plans to publish the impact assessments of the UK leaving
the EU:

At the same time the parliamentary question was tabled, a Freedom of Information
(FOI) request was made by Labour MPs Seema Malhotra and David Lammy asking the
Department for Exiting the EU to publish the sectoral analysis. The Government
refused to publish the sectoral analyses in response to the FOI request.
On 30 October, the UK Government formally responded to the House of Lords EU
External Affairs Sub-Committee report, Brexit: trade in goods, which was published on
14 March 2017. The letter from the Secretary of State for Exiting the European Union
included the list of sectors where the UK Government has undertaken analytical work to
assess the impact of Brexit. According to the UK Government, the analysis of 58
sectors “cover around 88% of the UK economy”.
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On 1 November, the House of Commons debated a Labour Party motion calling for the
publication of the sectoral impact assessments. During the debate, Robin Walker, the
Parliamentary Under-Secretary of State for Exiting the European Union speaking for the
Government said:
“This is an important issue, and we have always taken incredibly seriously our
commitment to transparency in the negotiations, but we also take incredibly seriously
our commitment to the national interest and to the vote in this House last December
which concluded that we should not publish anything that undermines it.”
Robin Walker also said:
“As the right hon. and learned Member for Holborn and St Pancras knows,
Ministers have a clear obligation not to disclose information when to do so would
not be in the public interest. In this case, the public interest is also the national
interest. The key national interest here is to ensure the best possible outcome
from our negotiations with the European Union. As he accepted earlier, putting all
the information in the public domain could undermine our negotiating position.
Furthermore, we must consider the importance of Ministers receiving unvarnished
advice without the risks of it being published. That is particularly relevant in this
case given that much of the development of this analysis has helped to inform
advice to Ministers regarding our exit from the European Union. If the motion were
to pass, we would need to reflect on these various constraints and conflicting
responsibilities when it comes to passing information to the Exiting the European
Union Committee.
I take note of the points that the right hon. and learned Gentleman made about
looking at redaction or summary as an approach. Given the generosity of his
approach in that regard, we will not be opposing the motion today. However, I do
say that we need to look at the content of the analysis. As he quoted the Secretary
of State’s comments before the Lords EU Committee yesterday, I point out that
there has been some misunderstanding about what this sectoral analysis actually
is. It is not a series of 38 economic impact assessments.”
Following the debate, the House of Commons agreed the following motion without the
need for a vote:
That an humble Address be presented to Her Majesty as follows,
Most Gracious Sovereign,
We, Your Majesty’s most dutiful and loyal subjects, the Commons of the United
Kingdom of Great Britain and Northern Ireland in Parliament assembled, humbly
pray Your Majesty will be graciously pleased to give directions that the list of
sectors analysed under the instruction of Her Majesty's Ministers, and referred to
in the Answer of 26 June 2017 to Question 239, be laid before this House and that
the impact assessments arising from those analyses be provided to the
Committee on Exiting the European Union. Address to be presented to Her
Majesty by Members of this House who are Privy Counsellors or Members of Her
Majesty’s Household.
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After the resolution had passed, the Shadow Secretary for Exiting the European Union,
Keir Starmer raised a Point of Order with the Speaker asking:
“The motion having been carried unanimously and the wording being that “the impact
assessments arising from those analyses be provided to the Committee on Exiting
the European Union”, can you confirm whether that means this motion is effective or
binding and whether that means a failure of the Government to comply with it is, in
fact, a contempt of the House?”
The Speaker replied:
“I am grateful to the right hon. and learned Gentleman for his point of order. First, as
I said in response to the point of order from the right hon. Member for Exeter (Mr
Bradshaw) a few minutes ago, motions of this kind have traditionally been regarded
as binding or effective. Consistent with that established pattern, I would expect the
Vice-Chamberlain of the Household to present the Humble Address in the usual way.
I say what I do, as colleagues on both sides of the House and on both sides of any
argument will recognise, on the strength of an understanding of advice received in
relation to precedent grounded in “Erskine May”. When I am asked, as I think I was
by the right hon. and learned Gentleman, about contempt or breach of privilege, what
I would say is that, if anybody wishes to make an accusation of a breach of privilege
or a contempt of the House, it must be done in writing to the Speaker. If I receive
such a representation in writing, I will consider it and apply my best endeavours, and
take advice, in reaching a view and reporting it to the House.
I have explained the position, I think, as clearly as I am able, but of course on this
sensitive matter, about which I understand passions have raged this afternoon, I will
take further points of order, if there are such.”
The Speaker confirmed there was no specific timeframe for the Government responding
to the motion and publishing the analyses.
On 1 November, the Scottish Government published a letter from the Minister for UK
Negotiations on Scotland’s Place in Europe to David Davis to ask for the UK
Government’s analysis of the economic impact of Brexit across a range of industrial
sectors to be shared with the Scottish Government and other devolved administrations.
The letter is set out in full below:
“I have seen your letter this week to Baroness Verma in response to the House of
Lords EU External Affairs Sub-Committee’s report Brexit: Trade in Goods. In that you
indicate that the UK Government is undertaking analytical work on EU exit across 58
industrial sectors.
As you and David Mundell have noted in recent public comments, we agreed at the
recent Joint Ministerial Committee on EU Negotiations that officials of the UK
Government and the devolved administrations should hold further discussions on
analysis of sectoral issues in each part of the United Kingdom.
It would be positive step to have that engagement under way before the next
meeting of the JMC (EN). To that end I am writing to ask you to share with the
devolved administrations the analysis you have undertaken to date and your plans
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for taking it forward so that we have a collective understanding of the analysis
available to support negotiations and decisions about the UK position for those
negotiations.
I am copying this letter to Damian Green, First Secretary of State, Mark Drakeford,
Cabinet Secretary for Finance and Local Government in the Welsh Government, and
David Sterling, Head of the Northern Ireland Civil Service.”
Following the Parliamentary debate and resolution, the Secretary of State for Exiting
the EU wrote to Hilary Benn, the Chair of the Exiting the European Union Committee on
3 November to set out a process for depositing the analyses with the Committee. The
letter stated:
“As I told the House on Thursday, we are putting in place arrangements to respond
to and adhere with the motion - i.e. that we provide the Committee with the sectoral
analysis we have conducted with regards to the list of 58 sectors referred to in the
answer of the 26th June 2017 to Question 239.
However, I think it is important to clarify a point which seems to have been
misunderstood when it comes to the motion. You say in your letter that "the
Government already has the material" requested in the motion. As we have made
clear, it is not the case that 58 sectoral impact assessments exist. We have been at
pains to stress this point, as I did during our call on Wednesday evening. During the
debate on Wednesday the Parliamentary Under Secretary of State Robin Walker told
the House very clearly, "there has been some misunderstanding about what this
sectoral analysis actually is. It is not a series of 58 impact assessments." I made the
same point during my appearance before the Lords EU Committee on Tuesday and
to the House during oral questions on Thursday.
Let me clarify exactly what this sectoral analysis is. It is a wide mix of qualitative and
quantitative analysis, contained in a range of documents developed at different times
since the referendum. It examines the nature of activity in the sectors, how trade is
conducted with the EU currently in these sectors and, in many cases, considers the
alternatives after we leave as well as looking at existing precedents. This analysis
ranges from the very high level overarching analysis to sometimes much more
granular level analysis of certain product lines in specific sectors. Our analysis in this
area is constantly evolving and being updated based on our regular discussions with
industry and our negotiations with the EU. But it is not, nor has it ever been, a series
of discrete impact assessments examining the quantitative impact of Brexit on these
sectors. It is important that this is understood from the start.
Given the above, it will take my department - and other departments, since this work
draws on inputs from across Government - time to collate and bring together this
information in a way that is accessible and informative for the Committee. We will, of
course, provide the information to the Committee as soon as is possible.
As we also made clear during the debate, there are a number of reasons why we
believe that it would not be in the public interest for elements of the analysis, at least,
to find their way into the public domain. The House of Commons has itself
recognised that while ministers should be as open as possible with Parliament, we
also have an obligation to consider where it would not be in the public interest for
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material to be published. Furthermore, it is important to recognise in some cases
there may be confidential or commercially sensitive information in this analysis and
that in many cases this analysis has been developed to underpin advice to ministers
of the negotiation options in various scenarios. I think you would agree that such
advice to Ministers must remain private. As such, I believe it is still important for us to
meet and discuss how that consideration of the public interest might be handled by
the Committee.
On 6 November, responding to a Point of Order in relation to publication of the
analyses, the Speaker told the House of Commons:
“The motion passed on Wednesday obliges Ministers to provide the Exiting the
European Union Committee with the impact assessments arising from sector
analyses. That should be done very promptly indeed. Failing that, I expect Ministers
to explain to the House before we rise tomorrow evening why they have not provided
them and when they propose to do so.
I should say, and will out of courtesy to the Secretary of State for Exiting the
European Union and for the information of the House, that the Secretary of State has
contacted me to say that the Government will comply with the ruling from the Chair
and, by implication, with the outcome of the uncontested vote by providing the
material. Moreover, before I had even contemplated whether to ask for it—I had not
asked for it there and then—the Secretary of State offered me an indication of likely
timescale. That was by way of him informing me, but informing me of an outline plan
is one thing—I do not cavil at the Secretary of State for doing that—but informing the
House is another, and the obligation is to the House.
The House’s interest in this will be protected by the Brexit Committee, which is
chaired by the right hon. Member for Leeds Central (Hilary Benn), who was elected
by the whole House. I know that if he considers that his Committee, and by extension
the whole House, is not being treated with due respect, he will not be slow to alert
the House and to seek redress. We may have to return to this matter very soon. My
feeling is that the best course of action is for the Government to set out in terms and
in public their intended modus operandi and timescale. As I say, that must happen
before we rise tomorrow.”
On 7 November 2017 the Secretary of State for Exiting the European Union made a
written ministerial statement to Parliament on the impact assessments. The statement
is reproduced in full below:
“Following the Opposition Day debate motion on 1 November, the Government is
making arrangements to respond to the motion which called on the Government to
provide the Committee on Exiting the European Union with “impact assessments
arising from” the sectoral analysis it has conducted with regards to the list of 58
sectors referred to in the answer of 26 June 2017 to Question 239.
As the Government has already made clear, it is not the case that 58 sectoral impact
assessments exist. During the Opposition Day debate the Parliamentary Under
Secretary of State told the House "there has been some misunderstanding about
what this sectoral analysis actually is. It is not a series of 58 impact assessments." I
made the same point during my appearance before the House of Lords EU
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Committee on 31 October and to the House at DEXEU oral questions on 2
November.
The sectoral analysis is a wide mix of qualitative and quantitative analysis, contained
in a range of documents developed at different times since the referendum. It
examines the nature of activity in the sectors, how trade is conducted with the EU
currently in these sectors and, in many cases, considers the alternatives following
the UK’s exit from the EU as well as considering existing precedents. The analysis
ranges from the very high level overarching analysis to sometimes much more
granular level analysis of certain product lines in specific sectors. The analysis in this
area is constantly evolving and being updated based on our regular discussions with
industry and our negotiations with the EU. It is not, nor has it ever been, a series of
discrete impact assessments examining the quantitative impact of Brexit on these
sectors.
Given the above, it will take the department, working with other departments, time to
collate and bring together this information in a way that is accessible and informative
for the Committee. The Government is committed to providing the information to the
Committee as soon as is possible. I have made plain to the House authorities that
we currently expect this to be no more than three weeks.
As ministers made clear during the Opposition Day debate on this motion, there are
a number of reasons why the Government believes that it would not be in the public
interest for elements of the analysis, at least, to be released into the public domain.
The House of Commons has itself recognised that while ministers should be as open
as possible with Parliament, the Government also has an obligation to consider
where it would not be in the public interest for material to be published.
Furthermore, it is important to recognise in some cases there may be confidential or
commercially sensitive information in this analysis, and that in many cases this
analysis has been developed to underpin advice to ministers of the negotiation
options in various scenarios. It is well understood (as was the case under successive
administrations) that such advice to ministers must remain private.
I have written to the Chair of the Committee on Exiting the European Union to set out
the Government’s position as outlined above. I will also be meeting the Chair to
discuss these issues further on 13 November.”
On the same day, the Shadow Minister for Exiting the European Union, Matthew
Pennycook, asked an Urgent Question in the House of Commons on when the impact
assessments would be published. The Parliamentary Under-Secretary of State for
Exiting the European Union, Steve Baker, responded on behalf of the Government and
explained when the Government intends to provide the Committee on exiting the
European Union with the impact assessments. The response reiterated the points
made in the Written Ministerial Statement.
Colleagues at the House of Commons Library have published Exiting the EU: sectoral
impact assessments which provides further background to the issue.
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Shortly after the last weekly update was published, it was announced that the sixth
round of Brexit negotiations will take place on 9 and 10 November.

On 2 November, David Mundell, the Secretary of State for Scotland gave evidence to
the Scottish Parliament’s Culture, Tourism, Europe and External Relations Committee
on the EU Withdrawal Negotiations. The Secretary of State used his opening
statement to summarise events that have taken place since his last appearance at the
Committee in February. On the relationship between the UK Government and the
devolved institutions, the Secretary of State said:
“We have seen positive collaboration between the UK Government and the devolved
Administrations and legislatures on the UK’s exit from the EU. Close engagement
with the Scottish Government and the Scottish Parliament has been and remains a
top priority for me. One of the core principles of the negotiations is to strengthen the
UK and to deliver a deal that secures the specific interests of Scotland, Wales and
Northern Ireland. As the committee would expect, I am working hard to ensure that
Scotland gets the best possible deal from the process of EU exit and takes all
opportunities available.
There are signs of real progress. For example, the joint ministerial committee on
European Union negotiations was able to meet again last month and I found that to
be an extremely constructive meeting. It was the very first meeting where ministerial
colleagues from the UK Government and devolved Administrations were able to note
positive progress being made on the consideration of common frameworks and
agreed principles that will underpin this work. Indeed, across all policy areas the UK
Government continues to work constructively with the Scottish Government, at
ministerial and official levels.
As well as being pleased to appear before you today, I am glad that ministerial
colleagues of mine have been invited to appear before committees here at Holyrood.
I will appear again next week at the Finance and Constitution Committee with my
colleague Robin Walker from the Department for Exiting the European Union, and
Robin will also appear before the Delegated Powers and Law Reform Committee on
the same day. I will meet members of the Justice Committee when they visit
Westminster at the end of this month.”
During the evidence session, the Committee pursued the question of the UK
Government’s Brexit impact assessments. Specifically, the Committee Convener asked
about whether there was a specific impact assessment for Scotland, suggesting that at
a previous parliamentary appearance by the Secretary of State (before the Westminster
Scottish Affairs Committee) he’d suggested a Scottish specific assessment existed. In
response, the Secretary of State said:
“If that was an impression, it was not one that I intended to give. What I said at that
committee was that there was analysis that covered Scotland. We had agreed at the
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joint ministerial committee on European Union negotiations that officials from the UK
Government and the Scottish Government would engage on the analyses that we
had both done, because the Scottish Government has done some of its own analysis
in these and other areas. It was agreed that officials would begin discussions about
sharing our respective analyses.”
On why a Scotland specific analysis doesn’t exist, the Secretary of State said:
“The analyses are in relation to sectors that will be impacted by leaving the EU.
Many of the sectors are very prominent in Scotland and, therefore, Scotland’s
interests in those sectors are part of the analyses, but they are UK-wide analyses of
important sectors.”
The Committee’s Deputy Convener asked the Secretary of State about how the
withdrawal negotiations in Brussels relate to discussions with colleagues in the
devolved Governments about future arrangements. The Secretary of State replied:
“There has been a step change in the working between the UK Government and
both the Scottish Government and the Welsh Assembly Government. I do not want
to detain the committee with the difficulties of the situation in Northern Ireland, which
has complicated things—especially the operation of the joint ministerial committee on
European Union negotiations. It is very difficult when you have political
representatives from two Governments present, but one civil servant has had, in
effect, to represent the Northern Ireland Executive. We have, however, seen a major
step change.
I put on the record that Mr Swinney’s involvement in the process since June has
been very helpful. He is very experienced in negotiations and discussions with the
UK Government, and has brought a certain order to the process, which I personally
have found very helpful. The basis on which we are proceeding is that we recognise
that there are areas where we are not in agreement, but those are put to one side so
that we can move on to discuss a wide range of other issues.
I acknowledge that the Scottish Government has issues with parts of the European
Union (Withdrawal) Bill, but rather than spend the whole of our last joint ministerial
meeting discussing that, we were able to focus very productively on how we might
take forward work on frameworks and the powers that will return to the UK and here,
to the Scottish Parliament.
There has been extensive engagement on the various position and policy papers
that have been produced in setting the backdrop for the discussion on the future
relationship. That engagement is on-going daily between officials in the Scottish
Government and the UK Government. We have had some process issues—I will not
suggest otherwise—with timing and with getting things passed between the
Governments. However, generally, there has, in relation to the position papers, been
a good level of agreement about what we want from the next stage.
As we move forward, there will be some very big policy decisions to be taken, but
those will be the subject of parliamentary scrutiny and parliamentary debate. As, I
think, members will be aware, there will, in addition to the European Union
(Withdrawal) Bill, be a number of other specific bills—a fisheries bill, an agriculture
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bill, an immigration bill, a customs bill and a trade bill. All those will be the subjects of
the usual debate, discussion and parliamentary scrutiny.”
Other issues covered during the evidence session included the impact of Brexit on the
whisky industry and fisheries, the likelihood of a transitional deal, the impact on
Scotland of the UK leaving the EU with no withdrawal agreement and the uncertainty
faced by EU citizens currently living in the UK.

On 7 November, the UK Government published guidance outlining the process for how
EU nationals will be able to receive settled status in the UK.
According to the news release published announcing publication of the guidance:
“Those applying to stay in the UK after we leave the EU will not have their
applications refused on minor technicalities and caseworkers considering
applications will exercise discretion where appropriate. We expect the majority of
cases to be granted.
EU citizens will also be given a statutory right of appeal, in line with their current
rights through the Free Movement Directive, if their application is unsuccessful.”
The guidance, which has been sent to the European Commission as part of the
withdrawal negotiations, commits to:









giving EU citizens plenty of time to apply, with a 2-year grace period after we
leave the EU to make an application for settled status
minimising the documentary evidence that applicants need to provide and
enabling caseworkers to contact applicants to resolve minor issues
keeping the cost of an application to no more than that of a British passport
giving EU citizens a statutory right of appeal, in line with their current rights
through the Free Movement Directive, if their application is unsuccessful
making decisions solely on the criteria set out in the Withdrawal Agreement, with
no discretion for other reasons for refusal
introducing a digital, streamlined and user friendly application system
not requiring EU citizens to have held comprehensive sickness insurance or to
provide fingerprints
a simpler, lower cost process for those who already have permanent residence
documentation

The document also sets out that applicants will be asked to declare any criminal
convictions and be checked against UK security databases. According to the UK
Government, “this is a reasonable measure to keep the country safe from those who
have abused our hospitality by committing serious crimes”.
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On 7 November the UK Government published its Trade Bill which according to the
accompanying news release:
“Allow the UK to set the groundwork to becoming an independent global trading
nation, providing necessary certainty for businesses and international trading
partners to make the most of this opportunity.
Key measures in the Trade Bill include provisions for the UK to implement existing
EU trade agreements, helping ensure that UK companies can continue to access
£1.3 trillion worth of major government contracts in other countries and creating a
new trade remedies body to defend UK businesses against injurious trade practices.”
According to the UK Government, The Trade Bill laid in Parliament today will:






create powers to assist in the transition of over 40 existing trade agreements
between the EU and other countries
enable the UK to become an independent member of the Agreement on
Government Procurement (GPA) ensuring UK companies have continued
access to £1.3 trillion worth of government contracts and procurement
opportunities in 47 countries
establish a new independent UK body, the Trade Remedies Authority, to defend
UK businesses against unfair trade practices
ensure the UK Government has the legal abilities for gathering and sharing trade
information

The Explanatory Notes to the Bill provides a summary of the territorial application of the
Bill stating:
“The Trade Bill extends and applies to the whole of the UK. In addition, repeals and
amendments made by the Trade Bill have the same territorial extent as the
legislation that they are repealing or amending.
The UK Parliament does not normally legislate with regard to matters that are within
the legislative competence of the Scottish Parliament, the National Assembly for
Wales or the Northern Ireland Assembly without the consent of the legislature
concerned. It is also the practice of the Government to seek the consent of the
devolved legislatures for provisions which would alter the competence of those
legislatures or of the devolved administrations In Scotland and Northern Ireland.
The Government will therefore seek legislative consent for the provisions in the
Trade Bill relating to the power to implement the Government Procurement
Agreement (clause 1) and the power to implement qualifying international trade
agreements (clause 2).”

