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This regular paper produced by SPICe sets out developments in the UK’s negotiations to leave
the European Union, the process for which has now formally begun following the Prime
Minister’s triggering of Article 50 on 29 March.
The updates will provide information on the UK Government’s approach to leaving the EU,
along with details of the Scottish Government and the other Devolved Administrations positions.
The updates will also provide information on developments within the EU with regard to the
UK’s departure. Finally the update will provide information on the key issues likely to be at play
during the negotiations and in developing the UK’s future relationship with the European Union.
As was clear during the referendum campaign and since the decision to leave the EU was
taken, there is an abundance of information and analysis available, and this SPICe paper will
try to cover the key issues by drawing on that information and analysis.
This week’s update provides a summary of the third round of negotiations and details of a letter
from the Scottish Government to the UK Government on the way in which UK negotiating
positions are developed.
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During the week of Monday 28 August, the third round of Article 50 withdrawal
negotiations took place. At the conclusion of the third round of negotiations the
European Commission provided a summary of the discussions:
“During this round, work continued on the main issues for an orderly withdrawal
of the UK:


on citizens' rights, EU and UK negotiators continued to examine and
compare respective positions. In particular, issues not yet covered in
previous rounds such as professional qualifications and economic rights.
The outcome of these discussions is reflected in an updated comparison
document that was jointly agreed by the parties during the round



on the financial settlement issue, both sides continued discussions
initiated in previous rounds, notably by comparing respective legal
analyses of the UK obligations towards the EU



discussions took place on the issues of Ireland and the overall governance
of the withdrawal agreement



negotiators also discussed other separation issues (Euratom, goods
placed on the market, on-going Union procedures, judicial cooperation in
civil and criminal matters).”

Following the conclusion of the third round of the negotiations, both Michel Barnier and
David Davis gave a press conference. Michel Barnier addressed the progress of
negotiations and the likelihood of moving towards discussions on the future
relationship:
“This week, we made some useful clarifications on a lot of points, for example, the
status of frontier workers, the aggregation of social security rights, and pending legal
proceedings before the Court of Justice, to name but three.
But we made no decisive progress on the main subjects, even though – and I want to
say so – the discussion on Ireland was fruitful.
On this subject – which I continue to follow personally, as all other areas – we made
real progress on the question of the Common Travel Area, on the basis of
guarantees by the United Kingdom, and we clarified, in a constructive manner, what
remains to be done, particularly with regards to North-South cooperation in the Good
Friday Agreement.
But, I repeat again, time is passing quickly for us to reach a global agreement.
At the current speed, we are far from being able to recommend to the European
Council that there has been sufficient progress in order to start discussions on the
future relationship, while we are finalising the withdrawal agreement throughout
2018.
That is what I can say, from our side, about this round.”
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Michel Barnier also addressed the issue of sequencing and reiterated the position set
out in the negotiating mandate agreed by the EU27 that progress on the withdrawal
agreement had to be made before discussions on the future relationship could begin:
“These negotiations are unusual and unprecedented
This is particularly true for the European Commission, which works with its expertise,
under the authority of President Juncker, and within the framework of a mandate that
was fixed from the beginning, from day one, by the 27 Heads of State or Government
in the European Council under the presidency of Donald Tusk.
And, naturally, we work closely with the European Parliament, under the Presidency
of Antonio Tajani, which was the first to adopt a resolution, with a very large majority.
I recommend that nobody underestimates the role of the European Parliament.
It is this mandate, unanimously adopted by the 27 Heads of State or Government,
which I am implementing scrupulously.
This mandate is clear and precise:
It sets out the sequencing. It requires that work be done in the right order to succeed;
It refers to the conditions for a transitional period if such a period is requested by the
United Kingdom;
And it requires that the orderly withdrawal takes into account the future relationship,
which I refer to as a new partnership.
Those who look for the slightest difference between what this European negotiating
team is doing and what Member States want are wasting their time.
In his press conference, David Davis provided a positive summary of progress in the
negotiations:
“This week we have had long and detailed discussions across multiple areas and I
think it is fair to say, that we have seen some concrete progress. I mean, Michel
referred to one, but I think there’s been more than that.
However, as I said at the very start of this week, it is only through flexibility and
imagination that we’ll achieve a deal that truly works for both sides.
In some areas we have found this from the Commission’s side, which I welcome, but
there remains some way to go.
Talks this week have once again focussed on citizens’ rights, on financial matters, on
Northern Ireland and Ireland, and on issues relating to our separation. I’m pleased to
say we have engaged in detail on all of those areas.”
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In a blog for the Scottish Centre on European Relations, Professor Danuta Hubner
MEP, Chair of the European Parliament's Committee on Constitutional Affairs has
suggested that whilst there has been no real progress in the negotiations, there is no
crisis either. Danuta Hubner points out that the EU is restricted to negotiating the
details of the Withdrawal Agreement by the negotiating mandate given to the European
Commission by Member State Governments. As a result, she suggests this means the
future partnership papers published by the UK Government cannot be considered
during this phase of the negotiations:
“The efforts of the British side to undermine the sequencing concept and push the
discussion toward the future relationship are fruitless, because the EU negotiating
team does not have a mandate to do so. Sequencing is the EU strategy, approved
for reasons of substance and logic by all the EU member states and institutions.
Not achieving sufficient progress by October will have a negative impact on the
calendar for the whole negotiation process. The clock seems to be ticking faster.
Progress depends on the preparedness and readiness of the British side to start
talking about detailed solutions and to avoid wasting time on efforts to blur the line
between the exit talks and the future EU-UK relationship discussions.
The UK has been a member of the EU long enough to know that EU negotiators
cannot go beyond their mandate. And, in this case, the mandate is clear.”
On the progress of the withdrawal negotiations, Danuta Hubner suggested some
progress had been made but challenges remain:
“In spite of a clear evolution of the UK position, including on issues related to the
ECJ, where now the only objection from the UK is the option of direct jurisdiction of
the court, there remain a number of blind spots when it comes to the first phase of
negotiations. There are still too much of what I would call false expectations and
promises to the public in the UK. On the EU side, there are areas where we are open
to alternative solutions. What is clear is that, as regards citizens’ rights and the
continued application of EU law, the ECJ should have jurisdiction to give binding and
enforceable judgements and the European Commission should have the power to
monitor.”
Finally, on the need for a transitional deal, Danuta Hubner suggested that there wasn’t
time to arrange UK membership of the EEA so the only workable off the shelf solution
would be to allow the UK to retain membership of the single market and the customs
union but without voting rights and representation at EU level:
“Time is also a major factor for any transition arrangements. There is no time to
negotiate a bespoke transition agreement. Moreover, EEA membership is entirely
unrealistic as a transition solution, due to time restrictions and to the procedures
involved.
If the UK needs a transition, which seems obvious given the cost reductions it would
allow, the only solution is the continuation of the membership in the single market
and customs union. However, of course, this would come along with no role in EU
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decision-making – no European commissioner, no members of the European
Parliament, no judges, no participation in Council meetings.”

Both the UK and Scottish Parliaments returned after summer recess this week. In the
House of Commons, David Davis, the Secretary of State for Exiting the European
Union, provided an update on the two rounds of negotiations with the European Union
which took place in July and August. The Secretary of State set out the purpose of the
July and August negotiations:
“These rounds are not at this stage about establishing jointly agreed legal text; they
are about reaching a detailed understanding of each other’s position, understanding
where there might be room for compromise and beginning to drill down into technical
detail on a number of issues.”
The Secretary of State addressed each of the three priority areas of negotiation,
citizens’ rights, the financial settlement and the island of Ireland. On citizens’ rights,
David Davis told the House:
“Making progress on citizens’ rights has been an area of focus for both negotiation
rounds and we took significant steps forward in both July and August. We have
published the joint technical paper, which sets out our respective positions in more
detail, and this has been updated following the August round. It underlines both a
significant alignment between our positions and provides clarity on areas where we
have not, as yet, reached agreement. In July, we reached a high degree of
convergence on: the scope of our proposals on residents and social security; the
eligibility criteria for those who will benefit from residents rights under the scope of
the withdrawal agreement; and a shared commitment to make the citizens’
application process as streamlined and efficient as possible. In August, we agreed:
to protect the rights of frontier workers; to cover future social security contributions
for those citizens covered by the withdrawal agreement; to maintain the rights of
British citizens in the EU27 to set up and manage a business within their member
state of residence, and vice versa; and that we should protect existing healthcare
rights and arrangements for EU27 citizens in the UK and UK nationals in the EU.
These are the European health insurance or “EHIC” arrangements…
…The agreement on healthcare rights, for example, will mean British pensioners
living in the EU will continue to have their healthcare arrangements protected both
where they live and when they travel to another member state, where they will still be
able to use an EHIC card. On mutual recognition of qualifications, we have made
progress in protecting the recognition of qualifications for British citizens resident in
the EU27, and EU27 citizens resident in the UK. In fact, each one of those areas of
agreement is reciprocal, and they will work for Brits in the EU and EU 27 citizens in
the UK.”
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On progress with regard to the island of Ireland, the Secretary of State reported
progress was made during the summer negotiations:
“I am pleased to report that there has been significant, concrete progress in the
vital area of Northern Ireland and Ireland. The negotiation co-ordinators explored a
number of issues, including both the Belfast or Good Friday agreement and the
common travel area. In August, the group also held detailed discussions on the
basis of the UK position paper. As both Michel Barnier and I said at last week's
press conference, there is a high degree of convergence on those key issues, and
we agreed to work up shared principles on the common travel area. That is a
major change.
We also agreed to carry out further technical work on cross-border co-operation
under the Belfast agreement. Of course, as I said all along, the key issues in
relation to cross-border economic co-operation and energy will need to form an
integral part of discussions on the UK’s future relationship with the EU.”
On the financial settlement, David Davis suggested there was a significant difference in
the positions of the UK Government and the European Commission which centred on
legal interpretation of the settlement:
“Finally, on the financial settlement, we have been clear that the UK and the EU
will have financial obligations to each other that will survive our exit from the
European Union. In July, the Commission set out the European Union position.
We have a duty to our taxpayers to interrogate that position rigorously, and that is
what we did, line by line—it might have been a little bit of a shock to the
Commission, but that is what we did line by line. At the August round, we set out
our analysis of the EU’s position. We also had in-depth discussions on the
European Investment Bank and other off-budget issues.
It is clear that the two sides have very different legal stances. But, as we said in
the article 50 letter, the settlement should be in accordance with law and in the
spirit of the UK’s continuing partnership with the EU. Michel Barnier and I agreed
that we do not anticipate making incremental progress on the final shape of a
financial deal in every round. Generally, we should not underestimate the
usefulness of the process so far, but it is also clear that there are significant
differences to be bridged in this sector.”
The Secretary of State concluded his statement by addressing one of the key areas of
disagreement between the UK and the European Commission, the sequencing of the
negotiations. The UK Government has consistently called for the talks on the future
relationship between the UK and the EU to take place alongside the negotiations on the
withdrawal agreement.
In contrast the European Commission, based on the
negotiating mandate given to it by the governments of the EU27, has insisted significant
progress must be made on the withdrawal agreement before talks on the future
relationship can begin. In his statement, David Davis set out the UK Government’s
rationale behind seeking parallel talks:
“Alongside the negotiations, we have also published a number of papers which set
out our thinking regarding our future special partnership with the EU. These future
partnership papers are different from our papers that set out the position for the
negotiations under our withdrawal agreement. Our future partnership papers are
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part of a concerted effort to pragmatically drive the progress we all want to see. All
along, we have argued that talks around our withdrawal cannot be treated in
isolation from the future partnership that we want. We can only resolve some of
these issues with an eye on how the new partnership will work in the future. For
example, on Northern Ireland it would be helpful to our shared objectives on
avoiding a hard border to be able to begin discussions on how future customs
arrangements will work. Furthermore, if we agree the comprehensive free trade
agreement we are seeking as part of our future partnership, solutions in Northern
Ireland are, of course, easier to deliver.
A second example is on financial matters. As I have said, the days of making vast
yearly contributions to the EU budget will end when we leave. But there may be
programmes that the UK wants to consider participating in as part of the new
partnership that we seek. Naturally, we need to work out which of those we want
to pursue; we need to discuss them as part of our talks on withdrawal from the EU
and our future as its long-standing friend and closest neighbour.
A third example is on wider separation issues. While we are happy to negotiate
and make progress on the separation issues, it is our long-term aim that ultimately
many of these arrangements will not be necessary. With the clock ticking—to
quote Mr Barnier—it would not be in either of our interests to run aspects of the
negotiations twice. Last week, we turned our consideration to the next round of
talks, and my message to the Commission was: let us continue to work together
constructively, but put people above process.”
As part of the UK Government’s attempts to move talks towards the future relationship,
the Secretary of State told the Commons that the Department for Exiting the EU will
publish further papers in the coming weeks, “continuing to set out our ambition for these
negotiations, and the new deep and special partnership the UK wants to build with the
EU”.
Following his statement, the Secretary of State took questions from MPs. The MP for
Glenrothes, Peter Grant asked David Davis about consultation with the devolved
administrations during the negotiations. The Secretary of State replied:
“I chaired a number of JMC meetings—I do not do it anymore, as the JMC is now
chaired by the First Secretary of State—to keep the devolved Administrations up
to speed. Indeed, yesterday I briefed in detail Mike Russell of the Scottish
Government and Mark Drakeford of the Welsh Administration. Obviously, at the
moment I have a bit of difficulty briefing the Northern Ireland Executive, because
they do not exist yet. But the hon. Gentleman can take it as read that the concerns
of the devolved Administrations have been taken on board very squarely and will
continue to be so in the course of the ongoing negotiation.”
On the issue of the future of the Joint Ministerial Committee, David Linden, MP for
Glasgow East asked whether the absence of Northern Ireland Executive Ministers
would mean no future JMC meetings. David Davis indicated that whilst this was a
matter for the First Secretary, Damian Green he agreed that “if the situation is not
resolved very soon, we will need to find another mechanism”.
The House of Commons library has published a briefing paper with further information
on the August negotiations.
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On 6 September, Michael Russell, the Scottish Government Minister for UK
Negotiations on Scotland’s Place in Europe wrote to the Secretary of State for Exiting
the EU to express disappointment that neither the Scottish Government or the Scottish
Parliament’s views have been taken into consideration in the development of the UK
Government’s position papers.
The Minister expressed disappointment that the Joint Ministerial Committee (European
Negotiations) had not met to discuss the positions being outlined in the UK papers,
particularly when the papers on civil judicial cooperation and science and innovation
referred to devolved areas of policy:

The Minister also criticised the content of the position papers suggesting they
emphasised the benefits of EU membership and suggested the UK could retain those
benefits whilst leaving the EU.

The letter concludes with a number of short summaries of the UK Government’s
position papers.
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On 6 September the UK Government published Collaboration on science and
innovation: a future partnership paper. According to the UK Government:
“this paper outlines the UK’s objectives for an ambitious science and innovation
agreement with the EU. It sets out examples of where the UK sees potential
mutual benefit in a close working relationship, exploring precedents for each.”
The key message from the position paper iss that the UK wishes to continue to
participate in European programmes focussed on science and innovation – such as
Horizon 2020 and the EU Space programmes (Galileo, Copernicus and Space
Surveillance and Tracking).
The paper highlights where there are currently
opportunities for third country (non-member state) participation in such programmes.
On Horizon 2020 participation, the paper states:
“R&I Framework Programmes are the central EU platform for research and
innovation. Horizon 2020 is the largest Framework Programme to date, with
nearly €80 billion of funding available over seven years (2014 to 2020).32 Non-EU
countries currently participate in Horizon 2020 either with associated country
status or with automatic third country status.
Currently, associated countries have the same level of access to Horizon 2020 as
EU Member States. Associated countries do not have a formal vote over the work
programme, but can attend programme committees, which provides them with a
degree of influence. Terms of association (including financial contributions) vary,
and are determined by international agreements with the EU. All third countries
without formal associate status can participate in specific parts of the programme,
with some restrictions. Apart from a
few exceptions, these third countries are not eligible for EU funding and usually
fund their own participation.”
The position paper also proposes that the UK should continue to cooperate closely with
EU science and innovation agencies such as the European Medicines Agency and the
European Research Infrastructure Consortia. It also highlights where these agencies
already work closely with third countries.
The paper concludes that:
“The UK wants to continue playing a major role in creating a brighter future for all
European citizens by strengthening collaboration with European partners in
science and innovation.
To this end, the UK will seek to agree a far-reaching science and innovation
agreement with the EU that establishes a framework for future collaboration.
There are a range of existing precedents for collaboration that the UK and the EU
can build on, but our uniquely close relationship means there may be merit in
designing a more ambitious agreement. The UK hopes to have a full and open
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discussion with the EU about all of these options as part of the negotiations on our
future partnership.
The UK would welcome dialogue with the EU on the shape of a future science and
innovation agreement, reflecting our joint interest in promoting continued close
cooperation, for the benefit of UK and European prosperity.”

On 7 September, the European Commission published a further 5 position papers in
which it outlined proposals to be discussed by the EU27 at the Council Working Party
(on Article 50). At the Working Party meeting, the EU27 will decide whether to endorse
the Commission’s proposals allowing them to be formally submitted to the UK.
The position papers are on:
Position paper transmitted to EU27 on Intellectual property rights (including
geographical indications)
Position paper transmitted to EU27 on the Use of Data and Protection of Information
Obtained or Processed before the Withdrawal Date
Position paper transmitted to EU27 on Customs related matters needed for an orderly
withdrawal of the UK from the Union
Guiding principles transmitted to EU27 for the Dialogue on Ireland/Northern Ireland
Position paper transmitted to EU27 on Public Procurement
Further information and analysis on these papers will be provided in next week’s
update.
The press release which accompanied the papers provided information on the content
of the Ireland and Northern Ireland paper:
“Today’s paper states that the Good Friday Agreement should continue to be
protected and strengthened in all its parts after the United Kingdom's withdrawal
from the European Union. The continuation of the Common Travel Area, which
facilitates the interaction of people in Ireland and the UK, should also be
recognised.
Key issues include ensuring that: the interlocking political institutions on the
islands of Great Britain and Ireland, established by the Good Friday Agreement,
continue to operate; cooperation (in particular, North-South cooperation between
Ireland and Northern Ireland) is protected across all the relevant sectors; and that
full account be taken of the birth right of the people of Northern Ireland to identify
themselves as British or Irish, or both. Given Ireland's unique situation in the Brexit
negotiations, a unique solution is required.
In the first phase of the Brexit negotiations, the EU wishes to reach a common
understanding with the UK on the implications of its withdrawal for the Good
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Friday Agreement and the Common Travel Area. Once there is sufficient progress
on the principles set out in today's paper, discussions may move to the second
phase of negotiations, which aim to find flexible and imaginative solutions to avoid
a hard border on the island of Ireland. These solutions must respect the proper
functioning of the internal market and the Customs Union, as well the integrity and
effectiveness of the EU's legal order. As it was the UK's decision to leave the EU,
it is the UK's responsibility to propose solutions in this regard.”
The European Commission’s Chief Negotiator, Michel Barnier was quoted stating:
“Today's paper on Ireland and Northern Ireland is a concise and comprehensive
text, which has been drafted in close cooperation with the Irish government. Our
aim is to minimise the impact of the UK's decision to leave the EU for the island of
Ireland. But as it was the UK's decision to leave the EU, it is the UK's
responsibility to come forward with solutions to overcome the challenges for the
island of Ireland.”
Michel Barnier’s statement has been published in full by the European Commission. In
his statement he discussed the proposals previously published by the UK Government
on Northern Ireland and Ireland:
“What I see in the UK's paper on Ireland and Northern Ireland worries me.
The UK wants the EU to suspend the application of its laws, its Customs Union,
and its Single Market at what will be a new external border of the EU.
And the UK wants to use Ireland as a kind of test case for the future EU-UK
customs relations.
This will not happen.
Creativity and flexibility cannot be at the expense of the integrity of the Single
Market and the Customs Union.
This would not be fair for Ireland and it would not be fair for the European Union.”

On 7 September, the House of Commons began the second reading of the European
Union (Withdrawal) Bill. The second reading is the first opportunity for MPs to debate
the aims and principles of the Bill.
Ahead of the second reading, the House of Commons Library published its briefing
paper on the Bill.
SPICe has also published a briefing examining the implications for Scotland of the
proposals in the Withdrawal Bill.
More details on the second reading debate will be provided in next week’s update.
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Ahead of second reading, Professor Kenneth Armstrong, Professor of European law at
the University of Cambridge has written about What you need to know about the EU
(Withdrawal) Bill. Professor Armstrong summarises the purpose of the Bill and looks at
it from the perspective of UK Parliamentarians and from the perspective of the devolved
governments. On the impact for devolved governments, Professor Armstrong wrote:
“Meanwhile for the devolved governments, the Bill presents a different
constitutional challenge. The role of UK ministers in negotiating at EU level on
matters that fall within the policy competences of the devolved governments has
long been a source of tension. With powers being repatriated to the UK after
Brexit, the devolved governments are keen to ensure that these powers continue
to flow downwards and do not simply come back to Whitehall.
The devolved governments do have a point of leverage in their quest to stop UK
ministers retaining powers they believe should be devolved – the Legislative
Consent Motion. It is a constitutional convention – formalised for Scotland in the
Scotland Act 2016 – that Westminster should not legislate on a matter within the
legislative competence of the devolved parliaments without first obtaining the
consent of the devolved parliaments.
It has been accepted by UK ministers that this consent will be sought. However,
this is not a potential veto power. Nothing stops a sovereign Westminster from
passing a Withdrawal Bill without having obtained legislative consent from the
devolved parliaments, and as the Supreme Court made clear in the Miller case,
such conventions are recognised but not enforced by courts.”

