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About this paper
This regular paper produced by SPICe sets out developments in the UK’s negotiations to leave
the European Union, the process for which has now formally begun following the Prime
Minister’s triggering of Article 50 on 29 March.
The weekly updates will provide information on the UK Government’s approach to leaving the
EU, along with details of the Scottish Government and the other Devolved Administrations
positions. The updates will also provide information on developments within the EU with
regard to the UK’s departure. Finally the update will provide information on the key issues
likely to be at play during the negotiations and in developing the UK’s future relationship with
the European Union.
As was clear during the referendum campaign and since the decision to leave the EU was
taken, there is an abundance of information and analysis available, and this SPICe paper will
try to cover the key issues by drawing on that information and analysis. This week’s update
focuses on publication of position papers by the European Commission’s Brexit taskforce.
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European Commission Brexit Position Papers
On 29 May, the European Commission’s Brexit taskforce published 2 draft Brexit
position papers on citizens’ rights and on the financial settlement. The working papers
contained “the main principles of the EU position in this regard, to be presented to the
UK in the context of negotiations under Art. 50”.
Position paper on citizens’ rights
The paper on citizens’ rights sets out a number of essential principles stating:
“The Withdrawal Agreement should protect the rights of EU27 citizens, UK
nationals and their family members who, at the date of entry into force of the
Withdrawal Agreement, have enjoyed rights relating to free movement under
Union law, as well as rights which are in the process of being obtained and the
rights the enjoyment of which will intervene at a later date [for example pension
rights].”
The essential principles include a statement that all EU nationals legally residing in the
UK and all UK nationals legally residing in the EU on the date of Brexit should be
considered legally resident whether they have a document to prove their residence or
not.
In terms of the scope of citizens’ rights, the position paper suggests family members,
regardless of nationality, of EU nationals in the UK and UK nationals in the EU should
be included within the scope of the Withdrawal Agreement whether or not they reside in
the EU or the UK respectively .at the point of Brexit.
The position paper also sets out the material scope of the paper stating that the
Withdrawal Agreement should cover the rights set out in the EU Treaties and EU
legislation specifically referring to the following:









Article 18 of the Treaty on the Functioning of the European Union (TFEU) on
non-discrimination on the grounds of nationality in relation to equal treatment of
students
Article 21 TFEU on free movement of citizens
Article 45 TFEU on free movement of workers
Article 48 TFEU on social security rights for workers utilising their free movement
rights
Article 49 TFEU on the right of establishment which provides rights for self
employed workers
Directive 2004/38 on the right of citizens of the Union and their family members
to move and reside freely within the territory of the Member States
Regulation 492/2011 on freedom of movement for workers within the Union
Regulation 883/2004 on the coordination of social security systems and
Regulation 987/2009 laying down the procedure for implementing Regulation
883/2004 on the coordination of social security systems
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The position paper states that the rights of the rights holders set out in the EU Treaties
and legislation listed above and the derived rights of their family members:
“should be protected for life, provided that conditions of Union law are met [for
example, where the right holder dies, in the event of divorce or if the right holder
leaves the host State before the divorce, the family member will continue to have
derived rights under the conditions set out in Directive 2004/38]”
In addition, the position paper suggests that EU and UK nationals should be able to
“continue to change status and to accumulate periods leading to rights pursuant to
Union law during the period of protection of the Withdrawal Agreement”. The
Commission Working Group provides a number of examples of how this would work in
practice:
“an in-active citizen can become a worker and still be covered by EU rules and a
person who resided legally in the UK for less than five years by the date of the
entry into force of the Withdrawal Agreement can continue to accumulate the
necessary five years residence giving access to permanent residence rights].”
Finally, the position paper addresses the issue of enforcement and dispute settlement
suggesting the Court of Justice of the European Union should be responsible for
enforcing the rights agreed within the withdrawal agreement and that UK Courts should
be able to continue to seek a preliminary opinion from the Court of Justice on citizens’
rights issues. It states:
“The Commission should have full powers for the monitoring and the Court of
Justice of the European Union should have full jurisdiction corresponding to the
duration of the protection of citizen's rights in the Withdrawal agreement.
Citizens should thus be able to enforce their rights granted by the Withdrawal
Agreement in accordance with the same ordinary rules as set out in the Union
Treaties on cooperation between national courts and the Court of Justice, i.e.
including a mechanism analogous to Article 267 TFEU for preliminary reference
from UK courts to the Court of Justice of the European Union.”
Position paper on financial settlement
The position paper on financial settlement also sets out some general principles with
regards to the “financial obligations resulting from the whole period of the United
Kingdom membership in the Union”. The general principles suggest there should be a
single financial settlement related to:




The Union budget;
The termination of the membership of the United Kingdom of all bodies or
institutions established by the Treaties;
The participation of the United Kingdom in specific funds and facilities related to
the Union policies.

On the single financial payment, the position paper states:
“This single financial settlement should be based on the principle that the United
Kingdom must honour its share of the financing of all the obligations undertaken
while it was a member of the Union. The United Kingdom obligations should be
2
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fixed as a percentage of the EU obligations calculated at the date of withdrawal in
accordance with a methodology to be agreed in the first phase of the
negotiations.”
The paper suggests the UK should continue to participate in all EU funding
programmes which it currently participates in until the programmes close. Most of the
funding programmes the UK participates in will close at the end of 2020 including the
Common Agricultural Policy and the structural fund programmes.
The position paper then presents a methodology for calculating the UK’s financial
obligations upon Brexit. The methodology includes calculations of the UK’s outstanding
commitments to the multiannual financial framework for 2014-2020 along with
calculation of liabilities such as employee benefits and pensions for employees of the
EU institutions and the cost of decommissioning Joint Research Centre nuclear sites.
The calculation also takes account of the cost of Brexit and the withdrawal process
such as the relocation of EU agencies from the UK.
Having calculated the overall liabilities, a calculation is then proposed to reach the UK’s
share of the liabilities:
“Should the financial settlement include all the obligations mentioned above, the
United Kingdom share of the Union obligations should be established as the ratio
(in percentage) between all own resources transferred by the United Kingdom to
the EU budget and the total own resources transferred by the Member States
(EU28) over 2014-2018. These amounts include all specific adjustments of
national contributions as defined by the ORD (Own Resources Decision).”
The position paper also takes account of UK support for the European Investment Bank
and the European Central Bank. In both cases it is proposed the UK will be
reimbursed, but in the case of the Investment Bank this will be done as the UK’s share
of liabilities held by the Bank is reduced.
Finally, it is proposed that the UK’s commitments “related to the financial settlement
should follow a schedule of payments that should aim at mitigating the impact of the
United Kingdom withdrawal on the budget for the Union and on its Member States”.
Underlining the complexity of the negotiations on the financial settlement, the position
paper includes as an annex, four pages listing the bodies or funds included in the
consolidated accounts along with details of the relevant EU legislative acts.
The two position papers published by the Commission’s Brexit taskforce indicate the
level of detail that the negotiations for the Withdrawal agreement will need to go into. It
is possible further position papers will be published by the Taskforce in the coming
weeks ahead of the negotiations starting.

Ireland’s view of the Negotiations
During May, the Irish Government published its approach to the Brexit negotiations.
Ireland and the negotiations on the UK’s withdrawal from the European Union sets out
an in depth guide to the Irish Government’s thinking across a number of policy areas.
In the introduction to the document, the Irish Government set out what it has been
doing since the UK made the decision to leave the EU:
3
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“Brexit poses unprecedented political, economic and diplomatic challenges for
Ireland.
That is why, for the past year and a half, the Irish Government has handled the
issue of Brexit in a manner that is pro-active, concerted and strategic. The
Government has ensured a coherent whole-of-government response to
identifying, prioritising and articulating our key concerns.
This work – one of the largest undertakings of the Irish Government over the last
fifty years – has ensured that our priority concerns are now clearly understood
throughout the EU. The proof of this work has been seen early in the Brexit
process, with clear references to our specific Irish issues in the UK’s Article 50
letter, in the European Parliament Resolution on the Brexit negotiations and most
recently, in the EU Negotiation Guidelines agreed by the European Council on 29
April.
With the formal process for exiting the EU now underway, it is timely for the
Government to publish this detailed Position Paper for the forthcoming
negotiations. Building on our work done to date, this document comprehensively
sets out the positions and priorities that will underpin our engagement in the Brexit
process as it unfolds over the next two years. The specifics of key negotiating
points will crystallise in the period ahead and the Government will work to ensure
that Ireland’s interests are protected as we negotiate as part of the EU 27.”
The 68 page paper includes a number of headline priorities for the negotiations which
could be classed as specific to Ireland:





Minimising the impact on Ireland’s trade and its economy
Protecting the peace process and the Good Friday Agreement
Maintaining the Common Travel Area with the UK
Securing Ireland’s future in a strong European Union

The paper also addressed the priorities for the Withdrawal Agreement already set out
by the EU27 – citizens’ rights and the financial settlement. On the financial settlement it
states:
“The financial settlement is not a bill for exiting the EU. Rather it is a matter of the
UK fulfilling its obligations, based on commitments into which it has entered. The
Government believes that negotiations on this issue should be approached in a
constructive, fair and measured way. The negotiations should initially seek to
establish and agree principles and a methodology and, from this, the actual size of
the settlement will emerge. A financial settlement reached in a fair and transparent
manner on the basis of an agreed, objective methodology will be an important first
step towards a positive future relationship between the EU and the UK. It will also
– and this is essential – ensure that planned spending, including in regard to the
Common Agricultural Policy (CAP), can continue.”
And on citizens’ rights, the Irish Government paper said:
“Another key issue which will need to be resolved during the negotiations is the
protection of the rights of EU and UK citizens and those of their families. It is
estimated that in the region of 3 million EU citizens are resident in the UK and 1.2
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million UK citizens are resident in the EU. These figures exclude Irish citizens in
the UK, and UK citizens in Ireland, both of whose status and rights are protected
under the Common Travel Area arrangements as well as under EU law. It is the
Government’s position that all EU and UK citizens, who are understandably very
anxious about the future, should be provided with as much legal certainty and
clarity as possible on their rights and entitlements at an early stage in the
negotiations, and that both sides should be generous in putting the interests of
citizens first. This is of immense importance in human terms but it would also be
an important confidence building step in the negotiations. The Government will
advocate for a strong and unified EU position on safeguarding the rights of EU
citizens and their family members in the UK and vice versa to be provided as soon
as possible. Any agreement on this issue should be wide, ambitious and
comprehensive, and as such should cover continued access to services.”
The Irish Government is clear that during the negotiations, Ireland will approach for a
position of strength as part of the EU Team of 27 Member States and following over
400 meetings with EU partners at political or senior official level.
Finally, on the future relationship between the EU and the UK, the Irish Government
suggests that negotiations may take some time:
“Given that such agreements entail the consideration of a broad range of very
detailed and complex issues, it is highly likely that the negotiation of an EU-UK
future relationship agreement will take some considerable time, almost certainly
beyond the two years provided for the conclusion of the withdrawal process. In
light of this, and given that a future relationship agreement cannot be formally
finalised and concluded until after the UK has departed, transitional arrangements
should be agreed in order to provide certainty and continuity to citizens and
businesses and to ensure an orderly transition from exit to a future EU-UK
partnership.”
The paper then looks at specific sectors of the Irish economy and considers how they
will be affected by Brexit. The sectors considered include trade and the economy, agrifood; Irish owned industry; fisheries and transport.

SPICe timeline and who’s who
As background information ahead of the beginning of the Brexit negotiations, SPICe
has published two Infographics. A timeline provides an indicative guide to the
withdrawal process leading up to the UK’s departure from the EU in March 2019, whilst
the who’s who outlines the key players in both the UK and EU negotiating teams.

Iain McIver
SPICe Research
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Scottish Parliament Information Centre (SPICe)
Scottish Parliament Information Centre (SPICe) Briefings are compiled for the benefit of
the Members of the Parliament and their personal staff. Authors are available to discuss
the contents of these papers with MSPs and their staff who should contact Iain McIver
on extension 85294 or email iain.mciver@parliament.scot. Members of the public or
external organisations may comment on this briefing by emailing us at
SPICe@parliament.scot. However, researchers are unable to enter into personal
discussion in relation to SPICe Briefing Papers. If you have any general questions
about the work of the Parliament you can email the Parliament’s Public Information
Service at sp.info@parliament.scot.
Every effort is made to ensure that the information contained in SPICe briefings is
correct at the time of publication. Readers should be aware however that briefings are
not necessarily updated or otherwise amended to reflect subsequent changes.
Published by the Scottish Parliament Information Centre (SPICe), an office of the
Scottish Parliamentary Corporate Body, The Scottish Parliament, Edinburgh, EH 99
1SP.
www.parliament.scot
This paper was written by Iain McIver, SPICe Research.

Culture, Tourism, Europe and External Relations
Committee
Keep up to date with the Committee via the following links:
www.parliament.scot/europe
europe@parliament.scot
@SP_European
YouTube

#SPICeBrexitUpdate

