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This regular paper produced by SPICe sets out developments in the UK’s negotiations to leave
the European Union, the process for which has now formally begun following the Prime
Minister’s triggering of Article 50 on 29 March.
The updates will provide information on the UK Government’s approach to leaving the EU,
along with details of the Scottish Government and the other Devolved Administrations positions.
The updates will also provide information on developments within the EU with regard to the
UK’s departure. Finally the update will provide information on the key issues likely to be at play
during the negotiations and in developing the UK’s future relationship with the European Union.
As was clear during the referendum campaign and since the decision to leave the EU was
taken, there is an abundance of information and analysis available, and this SPICe paper will
try to cover the key issues by drawing on that information and analysis. This week’s update
focuses on progress in the Brexit negotiations including the publication of a number of position
papers and the introduction of the European Union (Withdrawal) Bill.
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As reported in the previous Brexit Weekly, the negotiations between the EU and the UK
aimed at securing an exit agreement began on Monday 19 June. According to the
European Commission’s Article 50 Taskforce, the result of the first round of
negotiations was:
“Both parties agreed to create working groups on citizens' rights, the financial
settlement and other separation issues. The coordinators of the negotiations on the
EU and UK side will also start a dialogue on issues pertaining to Northern Ireland.”
The first round of negotiations also saw "Terms of Reference" agreed between the UK
and the European Commission. The Terms of Reference address both the structure of
the negotiations and the timing. On structure, the Terms of Reference state:
The negotiating rounds will consist of plenary sessions and negotiating group
meetings.
Plenary negotiating sessions should be co-chaired by the Principals and/or
Coordinators who have the overall responsibility for managing the negotiating
process and provide necessary guidance, as appropriate.
The following initial negotiating groups have been established:




Citizens' rights;
Financial Settlement;
Other Separation issues.

In addition, a dialogue on Ireland / Northern Ireland has been launched under the
authority of the Coordinators.
On the timing of negotiations, the Terms of Reference state that negotiations will take
place once every four weeks with indicative dates for the negotiations being:






Opening: 19th June
Second round: w/c 17th July
Third round: w/c 28th August
Fourth round: w/c 18th September
Fifth round: w/c 9th October

On 12 July, the European Commission’s Chief Negotiator Michel Barnier met with the
College of Commissioners to update them on the first round of negotiations. Following
the meeting, Mr Barnier gave a statement to the media. The initial update on the
negotiations was provided in English whilst the substance was delivered in French. At
the conclusion of his statement, Mr Barnier announced he would be meeting with a
delegation from the House of Lords along with meetings - at their request - with Jeremy
Corbyn, and also with the First Minister of Scotland, Nicola Sturgeon and the First
Minister of Wales, Carwyn Jones.
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On Monday 17 July, the second round of negotiations began. Speaking ahead of the
negotiations, David Davis, Secretary of State for Exiting the European Union told
reporters:
“We made a good start last month, and as Michel says we are now getting into the
substance of the matter.
As you’ve heard, it’s four categories; the issue of citizens’ rights, the issue of finance,
the issue of separation issues and of course, separately, Northern Ireland.
For us it is incredibly important that we now make good progress, that we negotiate
through this and identify the differences so that we can deal with them, and identify
the similarities so we can reinforce them.
And now, it’s time to get down to work and make this a successful negotiation.”
Following the conclusion of the second week of negotiations on Thursday 20 July,
Michel Barnier and David Davis provided an update on progress. In his update, Michel
Barnier suggested that the UK position was still not clear in respect of the financial
settlement and that on citizens’ rights a sticking point was how those could be enforced
following Brexit with the EU27 looking to protect the role of the European Court of
Justice.
David Davis provided an update on the negotiations from a UK perspective:
“Overall, I am encouraged by the progress we have made on understanding each
other’s position on citizens’ rights; the financial settlement; the first meetings of subgroups on separation issues, and on the issues around Ireland and Northern
Ireland.”
The position papers published by both the EU and the UK Government in recent weeks
are discussed in more detail below. Specifically in relation to the discussions around
citizens’ rights, David Davis said:
“Since the first round of negotiations, the UK has published its approach to citizens’
rights.
The talks this week have demonstrated that this was both a fair and serious offer.
I am pleased by the progress we have made.
We have looked at each other’s proposals in depth and identified many concrete
areas where we agree as well as areas where there will be further discussion, which
will be a priority for the next round as Michel has said.
We have also agreed to publishing a joint paper today that sets out the many areas
of convergence in our proposals, and the areas we need to prioritise for future
discussion in our future rounds.”
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The joint paper on citizens’ rights summarises the UK and EU positions and compares
them following the 2nd round of Article 50 negotiations. The paper uses a traffic light
system to indicate where there are areas of agreement and where more work still needs
to be done.

As the negotiations begin, both the European Commission and the UK Government
have published a number of Position Papers to inform the discussions.
In June, the European Commission published position papers on citizens’ rights and on
the financial settlement. These were initially addressed to the EU27 and their contents
were discussed in more detail in the Brexit Update on 6 June. Following discussion
with the EU27, the position papers on citizens’ rights and the financial settlement were
communicated to the UK by the European Commission’s negotiating team on 12 June.
On 13 July, the European Commission published a further seven position papers which
it had communicated to the UK in relation to the withdrawal negotiations:


Position paper on nuclear materials and safeguard equipment (Euratom)



Position paper on Goods placed on the Market under Union law before the
withdrawal date



Position paper on Issues relating to the Functioning of the Union Institutions,
Agencies and Bodies



Position paper on Ongoing Union Judicial and Administrative Procedures



Position paper on Judicial Cooperation in Civil and Commercial matters



Position paper on Governance



Position paper on Ongoing Police and Judicial Cooperation in Criminal matters

The UK Government published its first position paper on safeguarding the position of
EU citizens living in the UK and UK nationals living in the EU on 26 June. Following
this, a further three position papers were published on 13 July:


Privileges and immunities - position paper



Nuclear materials and safeguards issues - position paper



Ongoing Union judicial and administrative proceedings - position paper

The UK Government has also published a technical note on implementing the
withdrawal agreement in which addresses how the UK Government believes the
withdrawal agreement in relation to citizens’ rights can be enforced without a role for the
European Court of Justice.
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The UK Government’s proposal on citizens’ rights is based on the expectation that the
EU will offer reciprocal treatment for UK nationals resident in its member states.
According to the UK Government’s proposal:
“after we leave the EU, we will create new rights in UK law for qualifying EU citizens
resident here before our exit. Those rights will be enforceable in the UK legal system
and will provide legal guarantees for these EU citizens. Furthermore, we are also
ready to make commitments in the Withdrawal Agreement which will have the status
of international law. The Court of Justice of the European Union (CJEU) will not have
jurisdiction in the UK.”
A key aspect of the UK proposal is that qualifying EU citizens will be required to apply
for their residence status – this suggests it will not be automatic. The summary of the
proposal also states that:
“all qualifying EU citizens will be given adequate time to apply for their new residence
status after our exit. There will be no cliff-edge at the point of the UK’s withdrawal
from the EU.”
and;
we guarantee that qualifying individuals will be granted “settled status” in UK law
(indefinite leave to remain pursuant to the Immigration Act 1971). This means they
will be free to reside in any capacity and undertake any lawful activity, to access
public funds and services and to apply for British citizenship.”
The proposal states that to qualify for residence status, EU citizens must have been
resident in the UK before a specified date – it does not state what that date is though
suggests it will be somewhere between 29 March 2017 when the UK triggered Article
50 and the actual date the UK leaves the EU - and must have completed a period of
five years’ continuous residence in the UK before they apply for settled status, at which
point they must still be resident. For those who arrive before the cut-off date but aren’t
able to accrue the five years continuous residence at the time of the UK’s departure
from the EU, a temporary status will be introduced allowing them to remain resident in
the UK until they have accumulated five years, after which they will be eligible to apply
for settled status.
For EU citizens who arrive after the cut-off date, the UK Government’s proposal
provides no guarantees but states that they:
“Will be allowed to remain in the UK for at least a temporary period and may become
eligible to settle permanently, depending on their circumstances – but this group
should have no expectation of guaranteed settled status.”
The UK Government proposals also include a position on the rights of EU nationals in
relation to benefits, pensions, healthcare, economic and other rights. The proposal’s
summary states that:
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EU citizens with settled status will continue to have access to UK benefits on the
same basis as a comparable UK national under domestic law;



EU citizens arriving before the specified date who do not have five years’
residence at the time of the UK’s exit but who remain legally in the UK on a
pathway to settled status will continue to be able to access the same benefits
that they can access now – (broadly, equal access for workers/the self-employed
and limited access for those not working). If these individuals go on to acquire
settled status, they will then be able to access benefits on the same terms as
comparable UK residents;



existing rules on the rights of EU citizens and UK nationals to export UK benefits
to the EU will be protected for those who are exporting such UK benefits on the
specified date, including child benefit, subject to on-going entitlement to the
benefit;



The UK will continue to export and uprate the UK State Pension within the EU.

The final statement in the summary of the UK’s proposal on citizens’ rights refers to the
ending of free movement of persons, it states:
“After the UK leaves the EU, free movement will end but migration between the UK
and the EU will continue. We will continue to welcome the contribution EU citizens
bring to our economy and society; the UK will remain a hub for international talent.
The Government is carefully considering a range of options as to how EU migration
will work for new arrivals post-exit and will publish proposals as soon as possible,
allowing businesses and individuals enough time to plan and prepare.”
The European Union’s Position Paper on citizens’ rights sets out a number of essential
principles stating:
“The Withdrawal Agreement should protect the rights of EU27 citizens, UK nationals
and their family members who, at the date of entry into force of the Withdrawal
Agreement, have enjoyed rights relating to free movement under Union law, as well
as rights which are in the process of being obtained and the rights the enjoyment of
which will intervene at a later date [for example pension rights].”
The essential principles include a statement that all EU nationals legally residing in the
UK and all UK nationals legally residing in the EU on the date of Brexit should be
considered legally resident whether they have a document to prove their residence or
not.
In terms of the scope of citizens’ rights, the EU position paper suggests family
members, regardless of nationality, of EU nationals in the UK and UK nationals in the
EU should be included within the scope of the Withdrawal Agreement whether or not
they reside in the EU or the UK respectively .at the point of Brexit.
The EU position paper also sets out the material scope of the paper stating that the
Withdrawal Agreement should cover the rights set out in the EU Treaties and EU
legislation specifically referring to the following:
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Article 18 of the Treaty on the Functioning of the European Union (TFEU) on
non-discrimination on the grounds of nationality in relation to equal treatment of
students



Article 21 TFEU on free movement of citizens



Article 45 TFEU on free movement of workers



Article 48 TFEU on social security rights for workers utilising their free movement
rights



Article 49 TFEU on the right of establishment which provides rights for self
employed workers



Directive 2004/38 on the right of citizens of the Union and their family members
to move and reside freely within the territory of the Member States



Regulation 492/2011 on freedom of movement for workers within the Union



Regulation 883/2004 on the coordination of social security systems and
Regulation 987/2009 laying down the procedure for implementing Regulation
883/2004 on the coordination of social security systems

The EU position paper states that the rights of the rights holders set out in the EU
Treaties and legislation listed above and the derived rights of their family members:
“should be protected for life, provided that conditions of Union law are met [for
example, where the right holder dies, in the event of divorce or if the right holder
leaves the host State before the divorce, the family member will continue to have
derived rights under the conditions set out in Directive 2004/38]”
In addition, the EU position paper suggests that EU and UK nationals should be able to
“continue to change status and to accumulate periods leading to rights pursuant to
Union law during the period of protection of the Withdrawal Agreement”. The
Commission Working Group provides a number of examples of how this would work in
practice:
“an in-active citizen can become a worker and still be covered by EU rules and a
person who resided legally in the UK for less than five years by the date of the entry
into force of the Withdrawal Agreement can continue to accumulate the necessary
five years residence giving access to permanent residence rights].”
Finally, the EU position paper addresses the issue of enforcement and dispute
settlement suggesting the Court of Justice of the European Union should be
responsible for enforcing the rights agreed within the withdrawal agreement and that
UK Courts should be able to continue to seek a preliminary opinion from the Court of
Justice on citizens’ rights issues. It states:
“The Commission should have full powers for the monitoring and the Court of Justice
of the European Union should have full jurisdiction corresponding to the duration of
the protection of citizen's rights in the Withdrawal agreement.
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Citizens should thus be able to enforce their rights granted by the Withdrawal
Agreement in accordance with the same ordinary rules as set out in the Union
Treaties on cooperation between national courts and the Court of Justice, i.e.
including a mechanism analogous to Article 267 TFEU for preliminary reference from
UK courts to the Court of Justice of the European Union.”
Writing on the EU Law Analysis blog, Professor Steve Peers from the University of
Essex compared the EU and UK proposals. On the key difference between the two
positions, Professor Peers wrote:
“There is a basic choice to be made whether the position of UK and EU citizens after
Brexit is based on the ‘acquired rights’ approach (ie retaining their status under EU
law) or an approach based on equality with nationals. As we will see, the EU takes
the former approach, while the UK takes the latter.”
On the direct comparison between the two proposals, Professor Peers suggests that
whilst the EU proposal is largely based on the continuation of existing law,” there are
few ambiguities in its meaning” whilst in contrast, “the UK position is necessarily
vaguer, since it does not refer to EU law as such”.
Professor Peers suggests that from a citizen’s point of view, the UK proposal is
significantly worse writing:
“To the extent that its content can be discerned, the UK position is indisputably
offering worse terms both for EU citizens in the UK and UK citizens in the EU. First of
all, the cut-off date in the EU position is Brexit Day, whereas it might be earlier in the
UK position. The UK suggests that EU citizens in the UK might not be treated equally
even if they have permanent residence status by the cut-off date, since they will have
to transfer to settled status; the application process to that end would not be
necessary in the EU position. While the UK will exempt people from the requirement
to have Comprehensive Sickness Insurance, it has been argued that the current UK
law on this point breaches EU law anyway.
For those EU citizens who do not have settled status by the cut-off date, or who
arrive after the cut-off date but before Brexit Day, they will be worse off than under
the EU proposal, since they will not be covered by EU free movement law as regards
the acquisition of EU permanent residence status. All categories of EU citizen will
have a diminished right to family reunion after Brexit Day.
For UK citizens in the EU, the UK position that they should get settled status in the
relevant EU country would not necessarily ensure a right equivalent to EU free
movement law permanent residence status. Moreover, those who have not obtained
such status as of Brexit Day will not necessarily be able to obtain it as easily as EU
citizens do, since free movement law would no longer apply. The word ‘akin’ as
regards equal treatment is also vague. While the UK would aim to keep their right of
establishment and freedom to provide services, there is no reference to the broader
free movement rights arguably inferred by the EU position.”
The blog also points out that the two proposals also differ on the role of the European
Court of Justice with the EU seeing it as continuing to fulfil its current role whilst the UK
proposal suggests it would lose its jurisdiction in terms of EU citizens’ rights in the UK
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post Brexit. The UK does however accept the principle of some sort of dispute
resolution mechanism which could be a new court, a form or arbitration, or use of the
existing EFTA Court.
In conclusion, Professor Peers writes:
“Taken as a whole then, the UK position is much vaguer and offers significantly less
to both EU citizens in the UK and UK citizens in the EU than the EU position does,
although the gap is much wider for those who do not yet have EU permanent
residence status. There is also an enforcement gap as regards the role of the ECJ,
although there are precedents (notably the EFTA Court, agreements with
Switzerland and Turkey) for the EU not insisting that its citizens living outside the EU
have their rights enforced by the ECJ. Any compromise would most likely be based
on: a) the EU side accepting an alternative means of enforcement of rights other
than the ECJ; b) a cut off date of Brexit Day; and c) the two sides agreeing to base
protection on the acquired rights approach with certain exceptions (family members
admitted after Brexit, more stringent rules for those with criminal convictions).”
Following publication of the UK Government’s proposals, the European Union made
some initial observations. Michel Barnier, the EU’s chief negotiator tweeted:

Guy Verhofstadt MEP, the European Parliament’s Coordinator for the Brexit
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Negotiations tweeted a statement responding to the UK Government’s proposal:
On 17 July, the Scottish Government published a response to the UK Government’s
proposals on citizens’ rights. Publishing the paper, Michael Russell, the Scottish
Government’s Minister for UK Negotiations on Scotland’s Place in Europe said:
“EU citizens make a vital contribution to Scotland and to our economy, society and
culture. They must have clarity about their future rights and what Brexit will mean for
them and their families. As negotiations get underway again today in Brussels it is
important that this issue be concluded as soon as possible.
“Were Scotland part of the negotiating team, as we have suggested, we would be
doing our best to help the UK resolve the matter and any thoughts we offer are given
in that spirit.
“It is of course disappointing that it has taken the UK Government a year to set out
their plans but with good will on both sides the issues could be settled in the next few
days.
“This issue is also of course about protecting the existing rights of Scots and other
UK citizens living in other EU countries, who also continue to face uncertainty over
their future. They are also owed an early conclusion.”
The Scottish Government’s paper began by reiterating the Scottish Government’s
previous calls (as set out in Scotland’s Place in Europe) for the UK to retain
membership of the Single Market and a commitment to the free movement of persons.
On the UK Government’s proposals, the Scottish Government wrote:
“We are concerned that the UK Government’s paper leaves open a large number of
very important questions that will have a direct impact on EU citizens and their
families. These are not abstract issues, but real concerns that affect people’s lives.
We urge the UK Government to immediately clarify these points in order to ensure
that all EU citizens have the certainty about their future to which they are entitled.
People must never be used as bargaining chips in negotiations.”
The Scottish Government’s paper highlights a number of issues which it says the UK
Government needs to clarify immediately. These include how the rights of EU citizens
will be protected and enforced, both in the Withdrawal Agreement and in future, under
UK settled status and seeking clarity on the cut-off date (the so-called ‘specified date’),
before which EU citizens already in the UK will be on a path to ‘settled status’, whereas
EU citizens who arrive afterwards will not, and will instead be subject to UK immigration
rules after Brexit. The Scottish Government states that it believes the cut-off date
should be date of the UK’s exit from the EU.
On the status of family members of EU citizens, the Scottish Government wrote:
“We welcome the commitment that the family members of EU citizens will continue to
be able to move to and reside in the UK on the basis of their existing rights under EU
law, until the point of the UK’s exit from the EU. That is crucial to the continued
enjoyment of the right to family life.
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However, we have concerns about the rights of family members, particularly those
who come from non-EU countries, after the UK’s exit from the EU. We urge the UK
Government to clarify these rights immediately, particularly with regards to children,
including those born in the UK to parents with settled status who will automatically
acquire British citizenship, which might not in all cases be compatible with the
nationality and citizenship rules of other EU countries.
We also call on the UK Government to provide further details about the nature and
rights that flow from ‘settled status’ for family members, as well as the criteria and
process for applying for ‘leave to remain’ during the grace period, and the rights that
family members will have in that period, before acquiring settled status.”
The Scottish Government welcomed the UK Government commitment to improve the
application process for EU citizens wishing to gain permanent residence in the UK.
In conclusion the Scottish Government wrote:
“The Scottish Government welcomes that EU citizens, and their families, residing in
the UK, will now have some clarity about the UK Government position on
safeguarding their future rights and status. It is unacceptable that it has taken so long
for the UK Government to set this out.
However, there are a large number of issues that remain unclear and which must be
resolved immediately in order to provide EU citizens with the comfort and security to
which they are entitled. These include the details of the different statuses applicable
to EU citizens and their family members and the associated rights, as well as the
process and costs of applying for these statuses, the mechanism for resolving
disputes about the application and interpretation of the Withdrawal Agreement, and
the crucial issue of the cut-off date.
It is deeply disappointing that the UK Government paper does not go as far as the
European Commission’s position. The European Commission seek to guarantee the
same level of ongoing protection for all EU citizens as set out in EU law at the date of
withdrawal, and include a clear mechanism to resolve disputes about the application
and interpretation of the Withdrawal Agreement – using the experience and expertise
of the European Court of Justice.”
Finally, the Scottish Government called for greater engagement with the Devolved
Administrations through the intergovernmental procedures such as the Joint Ministerial
Committee on European Negotiations:
“to clarify these points, and to ensure that the very real concerns of the many EU
citizens, and their families, who will be affected by the agreement reached, are
addressed, and to ensure that we have the opportunity to properly engage with the
Scottish Parliament.”
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On 13 July, the UK Government introduced the European Union (Withdrawal) Bill in
Parliament. According to the UK Government:
“Known as the Repeal Bill, it is designed to ensure that the UK exits the EU with
maximum certainty, continuity and control. As far as possible, the same rules and
laws will apply on the day after exit as on the day before.
This will allow the UK to leave the EU while ensuring that our future laws will be
made in London, Edinburgh, Belfast and Cardiff.
For businesses, workers and consumers across the UK that means they can have
confidence that they will not be subject to unexpected changes on the day we leave
the EU. It also delivers on our promise to end the supremacy of EU law in the UK.”
The UK Government press release published at the time the Bill was introduced
summarised the aims of the Bill:




Repeal the European Communities Act, remove supremacy of EU law and return
control to the UK.
Convert EU law into UK law where appropriate, giving businesses continuity to
operate in the knowledge that nothing has changed overnight, and providing
certainty that rights and obligations will not be subject to sudden change.
Create the necessary temporary powers to correct the laws that no longer
operate appropriately so that our legal system continues to function outside the
EU.

On the implications for the Devolved Legislatures, the UK Government wrote:
“As we exit the EU we want to ensure power sits closer to the people of the UK than
ever before. The Bill will ensure that nothing changes for Scotland, Wales and
Northern Ireland – they will not lose any of their current decision-making powers.
The Government expects there will be a significant increase in the decision-making
power of each devolved administration.
As powers are repatriated from the EU, the Government will ensure they are
exercised within the UK in a way that ensures no new barriers to living and doing
business within the UK are created. This will protect the UK internal market, ensuring
we have the ability to strike the best trade deals around the world, protect our
common resources, and fulfil our international obligations.
The Government has already made clear that as the Bill affects the powers of the
devolved administrations and legislates in devolved areas, we will seek the consent
of the devolved legislatures for the Bill. We would like all parts of the UK to come
together in support of this legislation, which is crucial to delivering the outcome of the
referendum.”
The UK Government has also published Explanatory Notes to accompany the Bill.
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David Mundell, the Secretary of State for Scotland wrote to the Convenor of the
Scottish Parliament’s Finance and Constitution Committee, Bruce Crawford to notify
him of the Bill’s introduction. In his letter, the Secretary of State wrote:
“As we leave the EU we want to ensure power sits closer to the people of the UK
than ever before. The Bill will maintain the scope of devolved decision making
powers immediately after Exit – the Scottish Parliament and Scottish Government
will not lose any of their current decision-making powers. This will be a transitional
arrangement to provide certainty after Exit, and we plan to hold intensive discussions
with the devolved administrations on where lasting common frameworks are needed
and where a common approach is not required. As a result of this process, the
Government expects there will be a significant increase in the decision-making
power of each devolved administration.
Given that the Bill will affect the powers of the devolved institutions and that it
legislates in devolved areas, we will follow the Sewel Convention. We would like
everyone to come together in support of the legislation, which plays the essential role
of ensuring that our laws continue to function and make sense when we are outside
the EU.
As I say, we are committed to continuing to work closely with the Scottish
Government, the Scottish Parliament and colleagues from across the political
spectrum as we move forward in preparing for the UK’s exit from the EU. I look
forward to ongoing engagement with the Committee as you take forward your
scrutiny of the Bill.”
Responding to the introduction of the European Union (Withdrawal) Bill, the Scottish
Government’s Minister for UK Negotiations of Scotland’s Place in Europe, Michael
Russell said:
“Scotland will stand the best chance of keeping control of its devolved powers if the
Scottish Government can act with the full backing of our national Parliament.
“The First Minister has already called on Members of the Scottish Parliament to join
us now, with no equivocation, to back demands for the democratically elected
Scottish Government to be at the table in the UK's Brexit negotiating strategy. But we
also need to make a stand against the UK Government retaining powers that
rightfully should come to Scotland once repatriated from the EU.
“Scotland has been able to make its own decisions on Health, Justice, Education and
many more since 1999 and we simply ask for a promise from the UK Government, to
be written in the EU (Withdrawal) Bill, that Scotland – along with Wales and Northern
Ireland – receive the powers that are justly theirs.”
The Scottish Government also published a copy of the letter Mr Russell has sent to all
MSPs on the European Union (Withdrawal) Bill. The letter includes a statement issued
by the First Ministers of Scotland and Wales in response to the Bill’s publication. The
statement is reproduced in full below:
“This week began with the Prime Minister calling for a constructive and collaborative
approach from those outside Whitehall to help get Brexit right. Today’s publication of
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The European Union (Withdrawal) Bill is the first test as to whether the UK
Government is serious about such an approach. It is a test it has failed utterly.
“We have repeatedly tried to engage with the UK Government on these matters, and
have put forward constructive proposals about how we can deliver an outcome which
will protect the interests of all the nations in the UK, safeguard our economies and
respect devolution.
“Regrettably, the Bill does not do this. Instead, it is a naked power-grab, an attack on
the founding principles of devolution and could destabilise our economies.
“Our two governments – and the UK government – agree we need a functioning set
of laws across the UK after withdrawal from the EU. We also recognise that common
frameworks to replace EU laws across the UK may be needed in some areas. But
the way to achieve these aims is through negotiation and agreement, not imposition.
It must be done in a way which respects the hard-won devolution settlements.
“The European Union (Withdrawal) Bill does not return powers from the EU to the
devolved administrations, as promised. It returns them solely to the UK Government
and Parliament, and imposes new restrictions on the Scottish Parliament and
National Assembly for Wales.
“On that basis, the Scottish and Welsh Governments cannot recommend that
legislative consent is given to the Bill as it currently stands.
“The Bill lifts from the UK Government and Parliament the requirement to comply
with EU law, but does the opposite for the devolved legislatures: it imposes a new
set of strict restrictions. These new restrictions make no sense in the context of the
UK leaving the EU.
“We have explained these points to the UK Government and have set out what we
consider to be a constructive way forward in the spirit of co-operation, based on the
involvement of, and respect for, devolved institutions.
“Unfortunately, the conversation has been entirely one-sided. We remain open to
these discussions, and look forward to coming to an agreed solution between the
governments of these islands.”
SPICe will be publishing a briefing on the implications for Scotland of the European
Union (Withdrawal) Bill towards the end of August. Ahead of this a number of
interesting blogs have been written examining the Withdrawal Bill, these include the
following:


The Repeal Bill Legal and Practical Challenges of Implementing Brexit by Tobias
Lock for the Scottish Centre on European Relations



Where the Brexit battles over the repeal bill will be fought in parliament by
Professor Steve Peers for the UK in a Changing Europe blog
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The European Union (Withdrawal) Bill: constitutional change and legal continuity
by Jack Simpson Caird for Second Reading (the House of Commons Library
blog)



To Devolve or Not to Devolve by Professor Michael Keating on the Centre on
Constitutional Change blog

On 19 July, the House of Lords European Union Committee published its inquiry report
on Brexit and devolution. The report addresses specific constitutional issues arising
from Brexit for Scotland, Wales and Northern Ireland both individually and collectively.
The main conclusion identified in the Committee’s report is the need for collective
cross-working amongst the Governments of the United Kingdom:
“The over-riding conclusion we draw from this inquiry is that the UK, Scottish and
Welsh Governments, and, if it is formed, all parts of the Northern Ireland Executive,
need to set aside their differences and work constructively together to achieve an
outcome that protects the interests of all parts of the UK. No durable solution will be
possible without the consent of all the nations of the UK.”
The report also recognises the need for the UK Government to make operation of the
Joint Ministerial Committee (European Negotiations) more effective:
“In particular, we urge the Government to raise its game in making the Joint
Ministerial Committee (European Negotiations) more effective. It needs to have more
regular meetings and a structured work programme; it should be authorised to agree
common positions on matters affecting devolved competences; and its meetings
should be synchronised with the cycle of negotiations in Brussels, allowing the
devolved governments to influence negotiations, and the UK Government to report
back regularly on progress. This in turn needs to be complemented by enhanced
interparliamentary liaison between Westminster and the devolved legislatures.”
And on the distribution of policy competences following Brexit, the report concluded
that:
“Brexit will be a major constitutional change for the United Kingdom, and thus
potentially a source of instability. Any attempt to use Brexit to make a power-grab,
either to ‘re-reserve’ powers previously devolved, or to claim more devolved powers,
could compound such instability: this is not the time to embark on controversial
amendments to the devolution settlements. We therefore believe that the existing
statutory balance of competences between the UK Parliament and the devolved
legislatures should as far as possible be unchanged.”
The report includes 48 conclusions and recommendations relating to devolution,
specific issues in Scotland, Wales and Northern Ireland; the possibility of a new
devolution settlement and the need for greater engagement with the devolved
institutions.
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A key recommendation in relation to Scotland stated:
“Finally, we reiterate that maintenance of the integrity and efficient operation of the
UK single market must be an over-arching objective for the whole United Kingdom.
But that objective does not preclude differentiated arrangements for Scotland in
some areas, and nor does it justify excluding the Scottish Government from the
Brexit process. Close cooperation between the UK and Scottish Governments is
paramount: it is incumbent on both Governments to set aside their differences and
work constructively together to protect the interests of the citizens of Scotland in the
final Brexit deal.”
In relation to the exercise of competencies, the report focussed on how Brexit would
affect the policy responsibilities of the devolved legislatures:
“We note also that the Acts of Parliament establishing the devolution settlements set
out in full those competences that are in each case either reserved or devolved. On
the day of Brexit, competences currently exercised at EU level will, by default, be
exercised in accordance with these pre-existing statutory provisions. It follows that
without any change in UK law, Brexit will lead to a significant increase in the powers
and responsibilities of the devolved institutions.
Any attempt to amend the devolution settlements ahead of Brexit would be complex
and politically controversial, and we doubt that either the UK Government or
Parliament has the capacity to undertake such a task at the same time as achieving
a successful Brexit. On balance, we therefore conclude that, for the duration of the
Brexit process, the statutory balance of competences between the UK Parliament
and the devolved legislatures should as far as possible be unchanged. This is not the
time to embark on controversial domestic constitutional reform, either by conferring
additional competences upon the devolved institutions or by ‘re-reserving’
competences previously devolved.”
In response to the Scottish Government’s proposal for a differentiated relationship with
the EU, the Committee concluded:
“We conclude, on the basis of the weight of evidence submitted to this inquiry, that
the Scottish Government’s further proposal, for continued Scottish membership of
the Single Market, through the European Economic Area, while the rest of the UK
leaves the Single Market, is politically impracticable, legally highly complex and
economically potentially disruptive to the functioning of the UK single market.
Nevertheless, we urge the Government to respect the particular circumstances in
Scotland. While we acknowledge that the referendum was a UK-wide vote, giving a
UK-wide result, the Government needs to recognise the fact that the vote to remain
in Scotland, at 62%, was the largest and most decisive (either in favour of remaining
or leaving) in any nation of the UK.
We therefore consider that, in the event that the UK Government does not secure a
UK-wide agreement that adequately reflects Scotland’s specific needs, there is a
strong political and economic case for making differentiated arrangements for
Scotland.
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The Scottish economy has particularly pressing needs, including its reliance on
access to EU labour, which is acute in sectors such as health and social care,
agriculture, food and drink, and hospitality. We also note Scotland’s demographic
needs, and its reliance upon EU migration to enable its population (and in particular,
that of working age) to grow. Scotland’s more sparsely populated regions are
disproportionately reliant both on EU migration and EU funding. Many of our
witnesses argued that the most pressing case, in view of Scotland’s economic and
demographic circumstances, would be for a standalone approach to immigration
policy. We address this issue in the next chapter.
Our witnesses have also suggested that differentiated arrangements could be
reached in fields such as energy policy, justice and home affairs cooperation,
participation in Europol, access to EU structural or research funds, participation in
such programmes as Horizon 2020 or Erasmus, reciprocal healthcare provision,
workers’ rights and working hours, and agriculture and fisheries.
The uncertainty over the outcome of the Brexit negotiations means that it is not
possible at this stage to reach definitive conclusions about the feasibility or
desirability of achieving differentiated arrangements across all these various policy
areas. Many (for instance, continuing cooperation on justice and home affairs) raise
difficult issues of EU law, which we have addressed in separate reports. Moreover,
we note that several of these policy areas are already devolved competences, while
others are reserved.”
The Committee also concluded in relation to the Barnett Formula, “A new system which
allocates resources to the devolved administrations based on an explicit assessment of
their relative needs should be introduced.”

On 20 July, the Economic and Social Research Council (ESCR) project The UK in a
Changing Europe published new research examining the Cost of No Deal. According
to the press release accompanying the research “the consequences of the UK failing to
reach a deal with the EU will be “widespread, damaging and pervasive”. According to
the UK in a Changing Europe, in the event of “no deal” on the terms of the UK’s
departure from the EU:
“The UK’s nuclear plants may not be able to operate; British airlines might be unable
to fly; and both UK citizens in the EU and EU citizens here would find themselves in
legal limbo.
A chaotic Brexit would also have serious political and economic implications for
Northern Ireland.
Potential uncertainty when it comes to monitoring and implementing rules, notably in
the area of the environment, could result in weaker protections.
Legal chaos over the enforcement of contracts is merely one area of uncertainty
which will prove costly and time consuming for British businesses exporting to the
EU.
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Complex cross-border supply chains would be disrupted, not least because requisite
customs checks, tariffs and regulatory barriers will not be in place.
Drugs developed in the UK may not have their approval recognised in other member
states and clinical trials would be disrupted.”
Publishing the report, Professor Anand Menon, the UK in a Changing Europe’s Director
said:
“Our findings show a chaotic Brexit would, at least in the short term, spawn a political
mess, a legal morass and an economic disaster. This report makes it clear ‘no deal’
is an outcome the British government must strive to avoid…
…No deal’ doesn’t mean the country would come to a stop. But even under relatively
benign conditions and with time to prepare, the impacts would be widespread,
damaging and pervasive.”

