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This regular paper produced by SPICe sets out developments in the UK’s negotiations to leave
the European Union, the process for which has now formally begun following the Prime
Minister’s triggering of Article 50 on 29 March.
The updates will provide information on the UK Government’s approach to leaving the EU,
along with details of the Scottish Government and the other Devolved Administrations positions.
The updates will also provide information on developments within the EU with regard to the
UK’s departure. Finally the update will provide information on the key issues likely to be at play
during the negotiations and in developing the UK’s future relationship with the European Union.
As was clear during the referendum campaign and since the decision to leave the EU was
taken, there is an abundance of information and analysis available, and this SPICe paper will
try to cover the key issues by drawing on that information and analysis. This week’s update
focuses on the publication of a number of UK Government position papers ahead of the next
round of negotiations with the EU which are due to take place next week.
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As reported in last week’s update, the UK Government published position papers
setting out proposals for a future customs relationship with the EU and paper on
Northern Ireland and Ireland.
The position paper on a future customs relationship with the EU sets out two possible
approaches to customs arrangements between the EU and the UK:
A highly streamlined customs arrangement between the UK and the EU,
streamlining and simplifying requirements, leaving as few additional requirements
on UK-EU trade as possible. This would aim to: continue some of the existing
agreements between the UK and the EU; put in place new negotiated and
unilateral facilitations to reduce and remove barriers to trade; and implement
technology-based solutions to make it easier to comply with customs procedures.
A new customs partnership with the EU, aligning our approach to the customs
border in a way that removes the need for a UK-EU customs border. One potential
approach would involve the UK mirroring the EU’s requirements for imports from
the rest of the world where their final destination is the EU.
More details on the content of the paper are provided in last week’s update. This
week’s update provides some analysis of the position paper.
Writing on the London School of Economics Brexit blog, Dr Thomas Sampson a
Lecturer in the Department of Economics and a Trade Research Programme Associate
at the LSE’s Centre for Economic Performance suggested the UK Government’s
position paper had failed to answer key questions. Whilst welcoming the commitment
to seeking a transitional arrangement with the EU and suggesting this might in effect
mean staying in the Customs Union for a period of time, Dr Sampson suggests that
beyond this there is “little new” in the paper.
Analysing both proposed customs options, Dr Sampson states:
“Both approaches are worth exploring further, but the hard work of assessing
whether these ideas could work in practice has yet to be done. In any event, neither
option could ever fully mitigate the increase in red tape and trade costs caused by
leaving the Customs Union.”
Dr Sampson suggests the paper shows the UK Government is in the early stages of
developing its customs policy post Brexit and outlines five important questions about
the UK’s position that the paper does not answer:
1. Does the UK want to remain in the Customs Union during the transition period or
not?
2. Is there sufficient time to negotiate a bespoke transition agreement before March
2019?
3. Why would the EU agree to these proposals for a transition agreement?
4. What arrangements will the government seek to govern trade in services with the
EU?
5. Has the government undertaken an impact assessment of its proposals?
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On the question of whether during the transition period the UK would be inside or
outside the Customs Union, Dr Sampson wrote:
“A Customs Union is not like Schrodinger’s cat. Either you’re in it, or you’re not.
Two days ago Philip Hammond and Liam Fox wrote that during the transition
period the UK would be “outside the single market and outside the customs
union”. Today’s paper suggests the UK wants to remain in the Customs Union
during the transition. If the UK is in the EU’s Customs Union, it must impose the
EU’s common external tariff on trade with the rest of the world, meaning Liam Fox
cannot sign any new trade deals with non-EU countries. If the UK is not in the
Customs Union, there will be customs procedures on UK-EU trade and the costs
of trade will rise. The paper attempts to fudge this distinction, but the choice is
unavoidable and needs to be faced.”
The Scottish Centre on European Relations has previously published an article by Dr
Peter Holmes, a Fellow of the UK Trade Policy Observatory at the University of Sussex
on the Customs Union which may provide interesting background following the UK
Government’s proposals.
The UK Trade Policy Observatory at the University of Sussex has produced a short
animated film (open in chrome) explaining the background to the Customs Union and
the implications for the UK of being outside the Customs Union.

The UK Government’s position paper on Northern Ireland and Ireland sets out
proposals in four areas:
1.
2.
3.
4.

upholding the Belfast (‘Good Friday’) Agreement in all its parts;
maintaining the Common Travel Area and associated rights;
avoiding a hard border for the movement of goods; and
aiming to preserve North-South and East-West cooperation, including on energy.

The future situation on the island of Ireland is one of the three priorities set by the
European Union in negotiating the Article 50 Withdrawal Agreement. As such the UK
Government’s proposals are an important contribution in attempting to make progress
on a Withdrawal Agreement which would allow discussions on the future relationship
between the EU and the UK to begin. Recognising this, the introduction to the position
paper states:
“The UK believes that swift progress should be made in agreeing the way forward
on the Common Travel Area and associated rights and some of the specific issues
arising from the Belfast (‘Good Friday’) Agreement by October. The UK also
believes it is possible in this phase to establish working principles for the
movement of goods, energy and wider cross-border cooperation that will underpin
the development of technical solutions as part of the negotiations on the future
relationship between the UK and the EU. Given the complete alignment between
the UK, Ireland and the EU on high level objectives for these crucial issues, and
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our strong support for the peace process in Northern Ireland, these solutions
should be agreed at the earliest opportunity. To facilitate progress, the UK
proposes to discuss in forthcoming negotiating rounds the high level principles
and criteria that could be agreed and used to test potential future models for
border arrangements.”
Recognising the importance of upholding the Good Friday Agreement, the position
paper states:
“The UK believes that the UK and the EU should be mindful of the full breadth of
commitments made in the Belfast (‘Good Friday’) Agreement. Ensuring that
nothing is done to undermine it will require detailed and close engagement
between the UK and the EU throughout the negotiations. At this stage, the UK
proposes that both the UK and the EU should:




affirm the ongoing support of the UK Government and Irish Government,
and the European Union, for the peace process;
formally recognise that the citizenship rights set out in the Belfast (‘Good
Friday’) Agreement will continue to be upheld; and
agree to the continuation of PEACE funding to Northern Ireland and border
counties of Ireland.”

Avoiding a hard border for the movement of goods between Northern Ireland and
Ireland as the UK leaves the Single Market and Customs Union is perhaps one of the
biggest challenges of Brexit. In the position paper, the UK Government proposes nine
key principles and criteria, these are:











Recognise the crucial importance of avoiding a return to a hard border for the
peace process in Northern Ireland. This must mean aiming to avoid any physical
border infrastructure in either the United Kingdom or Ireland, for any purpose
(including customs or agri-food checks).
Respect the provisions of the Belfast (‘Good Friday’) Agreement in all its parts,
with particular reference to: the three-stranded constitutional framework set out
in the Agreement; the need to respect and treat equally the identity, ethos and
aspirations of both communities; and the importance of promoting sustained
economic growth in Northern Ireland.
Recognise the unique nature of the land border, in particular: its history and
geography; the cross-border movements of smaller traders, farmers and
individuals; the need to protect everyday movement of goods; and the integrated
nature of the agri-food industry.
Prevent the creation of new barriers to doing business within the UK, including
between Northern Ireland and Great Britain.
Address other regulatory and customs-related barriers necessary to deliver as
frictionless a land border as possible including waivers from security and safety
declarations, and ensuring there is no requirement for product standards checks
or intellectual property rights checks at the border.
Address the transit of goods to and from Ireland to the rest of the European
Union via the United Kingdom – in line with the European Commission’s
directives – through UK membership of the Common Transit Convention.
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Consider how best to protect the integrity of both the EU Customs Union, Single
Market and trade policy, and the new independent UK customs regime, internal
market and trade policy, in the context of finding flexible and imaginative
solutions, while recognising that the solution will need to go beyond any previous
precedents.
Take account of the importance of trade between Ireland and the UK and aim to
avoid economic harm to Ireland as an EU Member State.
Agree at an early stage a time-limited interim period, linked to the speed at which
the implementation of new arrangements could take place that allows for a
smooth and orderly transition.

Clearly the details of any agreement on avoiding a hard border for the movement of
goods may be influenced by any transitional and future trade agreement between the
EU and the UK.
Analysing the proposals in the Northern Ireland and Ireland position paper, Professor
John Garry from Queen’s University Belfast described the UK’s Government’s
proposals as the promise of invisibility. Writing on the UK in a Changing Europe blog,
Professor Garry wrote that the position paper proposes:
“to exempt 80% of businesses from any customs requirements on the grounds
that they are small to medium sized “local” producers, and for larger businesses
suggests a “streamlined” customs procedure based on retrospective declarations.”
On the link between the Northern Irish position paper and the Customs position paper,
Professor Garry wrote:
“The Northern Ireland document was published almost simultaneously with
another position paper on the UK’s place in the European customs union after
Brexit. This is no coincidence. It’s a strong signal from the government that the
two issues should be seen as intertwined rather than distinct.
And that matters. The EU has insisted that progress is made on the Irish border
question before opening the second stage of Brexit negotiations, which will focus
on customs, trade and related matters. EU leaders will meet in October to assess
whether the UK passes this “progress” test. If they decide it has failed, talks will be
stalled.”
On the key section of the position paper - avoiding a hard border, Professor Garry
wrote:
“It emphasises as a core principal the need “to avoid any physical border
infrastructure in either the United Kingdom or Ireland, for any purpose”. This is in
recognition of the “crucial importance of avoiding a return to a hard border for the
peace process”.
Responding to the publication of the position paper, the Irish Foreign Minister, Simon
Coveney wrote an article for the Belfast Telegraph. He wrote:
“Overall, I welcome the emphasis placed in these UK papers on priority areas
long-identified by the Irish government, including the Common Travel Area, the
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Good Friday Agreement, north/south co-operation and avoiding a hard border on
the island of Ireland.
Our own position remains that set out in my own public statements and by the
Taoiseach in his comprehensive speech at Queen's University earlier this month.
One of the greatest advances in my lifetime has been the achievement of peace
and the progressive normalisation of relations between both parts of the island
and between Ireland and Britain.
The gains of the peace, achieved through the Good Friday Agreement and
supported by the European Union, have been particularly tangible and
transformative along the 500km border on the island of Ireland.
Today, the border is invisible and both parts of the island enjoy the benefits of
close collaboration and interaction. The open border is critical for our integrated,
world-class agri-food sector; for the success of businesses both small and large;
for the effectiveness of north-south co-operation that is an indispensable part of
the Good Friday Agreement; and for the ease with which people study, work and
live their lives as individuals and communities, north and south.
This peaceful normality is the very core of the peace process and of the ongoing
process of reconciliation.
The European Union has been essential to the creation and maintenance of the
invisible border. The previous customs border was dismantled by the completion
of the internal market in 1992. The security border was removed on foot of the
historic political changes of the Good Friday Agreement, which was strongly
endorsed by the people, north and south, in 1998.
Protecting the peace process and avoiding a hard border on the island is of
highest priority for the Irish government and the European Union.
It is very welcome that the priority of protecting the peace process and avoiding a
hard border is shared by the British Government. The publication this week of the
UK paper on Ireland/Northern Ireland is a helpful contribution to the achievement
of that priority objective.
In recent discourse on the UK's withdrawal from the European Union, some were
saying that new border arrangements were inevitable. The further suggestion was
that cameras, online registrations and customs software could smooth over the
political challenges that would be involved.
However, with such a serious issue, it is important to be honest and clear - seeing
technology as the answer misunderstands the problem. We cannot rely on
technology alone to solve political questions.
Cameras, checks, delays and the resulting possibility of increased security issues
at the border would pose a major political challenge that would have serious
implications for both governments, for the people of the island and for the peace
process.
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As the UK progresses towards exit, alternative political approaches will be needed
if we are to avoid a hard border. Technology alone would not solve all practical
problems and cannot gloss over political realities.
It can, of course, be part of how we implement the operational aspects of any new
trading regime between the EU and UK, but that will be part of the detail that
follows after we settle on a political way forward.
I, therefore, welcome the suggested key principle outlined in this week's UK paper
on Ireland/Northern Ireland of "aiming to avoid any physical border infrastructure
in either the United Kingdom or Ireland, for any purpose (including customs or
agri-food checks)".
The Irish government and the European Union are clear that flexible and
imaginative solutions will be required to reflect the unique circumstances and
geography of the island of Ireland. Of course, the EU-UK negotiation will be
conducted on behalf of the Union by the European Commission - specifically the
Barnier Task Force - and any approach to resolving the border issue will need to
respect EU law and Ireland's place within the European Union.
This will not be easy and will require collective political will and imagination on all
sides, with broad policy objectives being supported by the necessary negotiating
substance.
The historic gains of the peace process were hard won by the two governments
and by political leaders in Northern Ireland, working together over the last two
decades and more. The European Union has been a major supporter of what has
been achieved and I know its support remains constant.
As the UK leaves the European Union, our collective duty and commitment is to
protect the peace process.
As we do so, difficult questions on the border cannot be avoided, obscured or
minimised.
The same political vision and determination that secured the Good Friday
Agreement in 1998 will be required to make sure that there are no risks to the
invisible border that our people enjoy and rely on every day.”

On 23 August, the UK Government published Enforcement and dispute resolution - a
future partnership paper. Publishing the paper, the UK Government stated that the
“direct jurisdiction of the Court of Justice of the European Union (CJEU) in the UK will
end at the point of our withdrawal from the EU”. As a result, “the UK and the EU need
therefore to agree on how both the provisions of the Withdrawal Agreement, and our
new deep and special partnership, can be monitored and implemented to the
satisfaction of both sides, and how any disputes which arise can be resolved”.
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The paper sets out proposals for ensuring that the rights and obligations agreed
between the EU and the UK after Brexit can be relied upon and enforced in appropriate
ways. According to the UK Government:
“It is also in everyone’s interest that, where disputes arise between the UK and the
EU on the application or interpretation of these obligations, those disputes can be
resolved efficiently and effectively.”
With regard to ensuring the rights and obligations agreed between the EU and the UK
are enforceable, the UK proposal focusses on the domestic arrangements of the UK
and the EU’s continuing use of the European Court of Justice:
“The UK’s position is that where the Withdrawal Agreement or future relationship
agreements between the UK and the EU are intended to give rise to rights or
obligations for individuals and businesses operating within the UK then, where
appropriate, these will be given effect in UK law. Those rights or obligations will be
enforced by the UK courts and ultimately by the UK Supreme Court [Noting that
for Scottish criminal cases, the High Court of Justiciary (sitting as an appeal court)
is the final court of appeal]. UK individuals and businesses operating within the EU
should similarly be provided with means to enforce their rights and obligations
within the EU’s legal order and through the courts of the remaining 27 Member
States.
This means, in both the UK and the EU, individuals and businesses will be able to
enforce rights and obligations within the internal legal orders of the UK and the EU
respectively, including through access to the highest courts within those legal
orders. This would be the case in respect of both the Withdrawal Agreement,
including an agreement on citizens’ rights, and the future partnership.”
In relation to resolving disputes, the UK Government recognises that in developing a
close relationship with the EU, it “will require a new dispute resolution mechanism to
address any disagreements between the UK and the EU on interpretation or
application”.
The UK Government paper states it is in the interests of both the UK and the EU to
agree a dispute resolution mechanism and it suggests reasons for needing such a
mechanism:
Implementation: one party considers that the other has not appropriately or
properly implemented the agreement, for example in domestic law.
Subsequent actions: one party considers subsequent legislation or executive
actions or decisions of the other party to be incompatible with the obligations
under the agreement.
Divergence: the way in which the agreement, or implementing legislation, is
interpreted by the parties’ respective courts, or other bodies or agencies, has
diverged in areas where the parties had agreed to seek to avoid divergence.
Recognising that dispute resolution mechanisms are common in international
agreements, the UK Government paper outlines its understanding of how the EU’s
resolution arrangements with other countries currently work:
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“However, one common feature of most international agreements, including all
agreements between the EU and a third country, is that the courts of one party are
not given direct jurisdiction over the other in order to resolve disputes between
them. Such an arrangement would be incompatible with the principle of having a
fair and neutral means of resolving disputes, as well as with the principle of mutual
respect for the sovereignty and legal autonomy of the parties to the agreement.
When entering into international agreements, no state has submitted to the direct
jurisdiction of a court in which it does not have representation.”
This is a clear reference to the UK Government’s belief that the dispute resolution
mechanism for any EU-UK agreement should not be the European Court of Justice.
Instead, the UK Government paper examines a number of precedents (without any
commitment to include any specific aspects in the design of our future partnership)
including Joint Committees and Arbitration Models along with Reference to preagreement CJEU decisions and Reference to post-agreement CJEU decisions.
According to the UK Government these arrangements:
“set out a number of ways in which the parties to international agreements,
including the EU, have obtained assurances that obligations in those agreements
will be enforced, that divergence can be avoided where necessary, and that
disputes can be resolved. These different models and approaches are not
mutually exclusive, and dispute resolution mechanisms can combine a number of
these together.”
The paper reaches no definitive conclusion on what kind of dispute resolution
mechanism it would like to see in any EU-UK agreement but states:
“There is no precedent, and indeed no imperative driven by EU, UK or
international law, which demands that enforcement or dispute resolution of future
UK-EU agreements falls under the direct jurisdiction of the CJEU.
The precedents examined in this paper demonstrate that there are a number of
additional means by which the EU has entered into agreements which offer
assurance of effective enforcement and dispute resolution and, where appropriate,
avoidance of divergence, without necessitating the direct jurisdiction of the CJEU
over a third party. Such an arrangement, whereby the highest court of one party
would act as the means of enforcing or interpreting an agreement between the two
parties, would be exceptional in international agreements.
The UK will therefore engage constructively to negotiate an approach to
enforcement and dispute resolution which meets the key objectives of both the UK
and the EU in underpinning the effective operation of a new, deep and special
partnership.”
Analysis of the UK Government’s proposals on enforcement and dispute resolution will
be published in next week’s update.

ǀ

On 22 August, the UK Government published Providing a cross-border civil judicial
cooperation framework - a future partnership paper. The paper outlines the United
Kingdom Government’s position on cross-border civil judicial cooperation in the future
partnership between the EU and the UK. According to the UK Government, the paper
is predicated on a continuing partnership between the EU and the UK after Brexit:
“Within this partnership, cross-border commerce, trade and family relationships
will continue. Building on years of cooperation across borders, it is vital for UK and
EU consumers, citizens, families and businesses, that there are coherent common
rules to govern interactions between legal systems.
To this end, the UK, as a non-member state outside the direct jurisdiction of the
Court of Justice of the European Union (CJEU), will seek to agree new close and
comprehensive arrangements for civil judicial cooperation with the EU.
We have a shared interest with the EU in ensuring these new arrangements are
thorough and effective. In particular, citizens and businesses need to have
continuing confidence as they interact across borders about which country’s
courts would deal with any dispute, which laws would apply, and know that
judgments and orders obtained will be recognised and enforced in neighbouring
countries, as is the case now.”
In terms of a new framework with the EU for cooperation between legal systems, the
UK Government paper suggested it would follow the following principles:
We envisage that this new framework will be based on a commitment to:




build on the strong foundation of existing cooperation and belief in shared
values such as the rule of law, respect for international law and democracy;
continue to collaborate at bilateral, regional and multilateral levels; and
develop our relationship over time as our societies, the laws that govern
them and opportunities for further cooperation develop.

The paper also recognises that Scotland and Northern Ireland have their own legal
systems and the UK Government commits to working with the Devolved Administrations
and stakeholders “to ensure a future civil judicial cooperation agreement benefits all
parts of the UK”.

