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This regular paper produced by SPICe sets out developments in the UK’s negotiations to leave
the European Union, the process for which has now formally begun following the Prime
Minister’s triggering of Article 50 on 29 March.
The updates will provide information on the UK Government’s approach to leaving the EU,
along with details of the Scottish Government and the other Devolved Administrations positions.
The updates will also provide information on developments within the EU with regard to the
UK’s departure. Finally the update will provide information on the key issues likely to be at play
during the negotiations and in developing the UK’s future relationship with the European Union.
As was clear during the referendum campaign and since the decision to leave the EU was
taken, there is an abundance of information and analysis available, and this SPICe paper will
try to cover the key issues by drawing on that information and analysis. This week’s update
focuses on the publication of the UK Government’s position papers on customs arrangements
and Northern Ireland and Ireland along with analysis written by Professors Sionaidh DouglasScott and Stephen Tierney on the implications for Scotland of the European Union (Withdrawal)
Bill.

ǀ

The Secretary of State for Exiting the European Union, Rt Hon David Davis MP, has
written to the Lords EU Committee to summarise the outcome of the second round of
Brexit negotiations. Mr Davis' letter outlines progress so far on the key withdrawal
issues. He describes 'three days of constructive and substantive discussions' on
citizens' rights, while acknowledging continuing differences in specific areas.
On the financial settlement, Mr Davis says negotiations focused on 'exploring the EU
position paper'. He also outlines initial discussions on issues affecting Northern Ireland
and the Republic of Ireland.

On 15 August the UK Government published a position paper setting out proposals for
a future customs relationship with the EU. According to the UK Government, it is
seeking “a new customs arrangement that facilitates the freest and most frictionless
trade possible in goods between the UK and the EU, and allows the UK to forge new
trade relationships with its partners in Europe and around the world”.
The position paper sets out two possible approaches to customs arrangements
between the EU and the UK:
A highly streamlined customs arrangement between the UK and the EU,
streamlining and simplifying requirements, leaving as few additional requirements
on UK-EU trade as possible. This would aim to: continue some of the existing
agreements between the UK and the EU; put in place new negotiated and
unilateral facilitations to reduce and remove barriers to trade; and implement
technology-based solutions to make it easier to comply with customs procedures.
A new customs partnership with the EU, aligning our approach to the customs
border in a way that removes the need for a UK-EU customs border. One potential
approach would involve the UK mirroring the EU’s requirements for imports from
the rest of the world where their final destination is the EU.
The customs arrangements between the UK and the EU after Brexit will have a
particular impact on the island of Ireland. In relation to Ireland, the position paper
states:
“The border between Northern Ireland and Ireland is the UK’s only land border. We
must avoid a return to a hard border, and trade and everyday movements across the
land border must be protected as part of the UK-EU deal.
The proposals set out above for new customs approaches are first steps to meet our
objective of trade across that land border being as seamless and frictionless as
possible, but further steps will be necessary. The Government welcomes the clear
commitment made in the European Council’s negotiating guidelines and the
European Commission’s directives to work with us on “flexible and imaginative”
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solutions to achieve this, and we will be setting out our guiding principles for a land
border arrangement in a forthcoming publication.
The Government has made clear that the answer to avoiding a hard border between
Northern Ireland and Ireland cannot be to impose a new customs border between
Northern Ireland and Great Britain. We should avoid any approach that would create
new barriers to doing business within the UK (including between Northern Ireland
and Great Britain).”
The position paper suggests the UK Government will seek a transitional arrangement
between the UK leaving the EU and the introduction of a new trading relationship
between the EU and the UK. On the transitional arrangements, the position paper
states:
“The Government is keen to explore with the EU a model for an interim period which
would ensure that businesses and people in the UK and the EU only have to adjust
once to a new customs relationship. This could be delivered through a continued
close association with the EU Customs Union for a time-limited period after the UK
has left the EU. This could involve a new and time-limited customs union between
the UK and the EU Customs Union, based on a shared external tariff and without
customs processes and duties between the UK and the EU. The length of the interim
period needs further consideration and will be linked to the speed at which the
implementation of new arrangements could take place.”
In the section on transition, the UK Government recognises that any transitional
agreement may delay the introduction and influence the content of new bilateral trade
agreements the UK agrees following Brexit:
“The UK has been clear that, once it has left the EU, it intends to pursue new trade
negotiations with others. However, the UK would not bring into effect any new
arrangements with third countries which were not consistent with the terms of the
interim agreement while the interim agreement was in place.”
The position paper also refers to the devolved administrations stating that customs
arrangements are a reserved matter though committing to work with the Scottish
Government, the Welsh Government and the Northern Ireland Executive (when it
returns) to understand the practical impact of new customs arrangements in different
parts of the UK.
Reacting to the publication of the UK Government’s customs proposals, the European
Commission’s Chief Negotiator Michel Barnier tweeted:
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The European Parliament’s lead representative in the Brexit negotiations tweeted his
view that the UK Government proposals were impractical:

Next week’s update will include more analysis on the UK Government’s proposals.

On 16 August, the UK Government published a further position paper on Northern
Ireland and Ireland. More information on the contents of this position paper will be
provided in next week’s Brexit update.
At the same time as the paper was published, the UK Government issued a news
release in which it set out the Government’s key objective in relation to Ireland and
Northern Ireland which is that:
“the Government will protect the Common Travel Area (CTA) and associated rights
for UK and Irish citizens, and put upholding the Belfast (‘Good Friday’) Agreement at
the heart of its Exit negotiations.”
According to the news release, key aspects of the position paper are:


Support for the Belfast Agreement should be written into the Withdrawal
Agreement to reflect the absolute commitment of the UK Government, Irish
Government, and the European Union, to the peace process.



The Withdrawal Agreement should recognise that the people of Northern Ireland
will continue to have — as set out in the Belfast Agreement — a birthright to both
Irish and British citizenship. Any people in Northern Ireland who are Irish citizens
will continue to benefit from the EU citizenship rights that flow from that.



The Withdrawal Agreement should also recognise the ongoing status of the CTA
and associated rights, a position that is entirely consistent with the EU’s
negotiating directives. This will mean there are no passport controls for UK and
Irish citizens travelling within the CTA and no question of new immigration
checks operating between Northern Ireland and Ireland.
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PEACE funding for reconciliation projects in border areas should be continued.
We want to explore a potential future programme post-2020 with the Northern
Ireland Executive and Irish Government.



The UK and the EU should agree a common understanding of the principles of
North-South and East-West cooperation in the initial phases of the dialogue,
including key principles to test future models for border arrangements and
energy. This includes no physical border infrastructure and maintaining the
Single Electricity Market.

As reported in last week’s update, on 9 August, Scottish and UK Government Ministers
met in Edinburgh to discuss how powers which are currently EU competences will be
dealt with following Brexit. The Scottish Government’s Deputy First Minister, John
Swinney and the Minister for the UK’s Negotiations for Scotland’s Place in Europe,
Michael Russell met with First Secretary of State Damian Green and the Secretary of
State for Scotland David Mundell.
In a Scottish Government statement released following the meeting, Michael Russell
indicated the Scottish Government was still minded to not recommend to the Scottish
Parliament that it gives its consent to the EU Withdrawal Bill.
“Today was a useful opportunity for an exchange of views between ourselves and
the UK Government on Brexit and the repatriation of powers it will involve.
“But following today’s meeting we remain absolutely clear that, as things stand, we
will not recommend to the Scottish Parliament that it gives its consent to the EU
Withdrawal Bill…
…“That means that unless there are serious and significant changes to the proposed
legislation, the strong likelihood is that the Scottish Parliament will vote against the
repeal bill.
“To be clear, that would not block Brexit and we have never claimed to have a veto
over EU withdrawal.
“But UK Ministers should still be in no doubt – to override a vote of the Scottish
Parliament and impose the EU Withdrawal Bill on Scotland would be an
extraordinary and unprecedented step to take.
“What is now needed is a recognition from the UK Government that the bill as drafted
cannot proceed. It should be changed to take account of the very serious concerns
expressed by the Scottish and Welsh Governments.
“The current proposals are a direct threat to the devolution settlement which the
people of Scotland overwhelmingly voted for in 1997.
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“As we have made clear, we are not opposed in principle to UK-wide frameworks in
certain areas – but this must be on the basis of agreement among equals, not
imposed by Westminster.”
Following the meeting, the Guardian reported that the UK government expects to sign a
formal deal with Scotland setting out its new powers before Brexit. According to the
Guardian, Damian Green said an agreement between the two governments would be
published before the EU repeal bill came into force, outlining new powers for Holyrood
and the policies set at UK level.
On the Scottish Government’s suggestion that the Withdrawal Bill should be amended,
Damian Green said:
““It’s hugely in the interests of people in Scotland that we do reach a successful
conclusion. When we reach an agreement on where powers lie, then we will clearly
have that agreement and that agreement will be public. I don’t see that as a problem
at all.”
The Guardian described the Scottish Government position on the repatriation of powers
as wishing to see powers in devolved areas return to the Scottish Parliament with
common UK frameworks then agreed by all four nations of the United Kingdom.
According to the Guardian, in the meeting, the UK Government presented its view that
retaining most powers at UK level at first would be temporary with the desire to devolve
powers down once UK frameworks have been established.

SPICe asked Professors Sionaidh Douglas-Scott and Stephen Tierney to write short
papers analysing the implications of the EU Withdrawal Bill for Scotland. Both papers
have been reproduced in full below.
A SPICe Briefing on the implications for the Scottish Parliament of the European Union
(Withdrawal) Bill will be published next week.

Professor Sionaidh Douglas-Scott, Queen Mary University of London
On 13 July, the EU (Withdrawal) Bill (having now lost the grandiose title of ‘Great
Repeal Bill,’) was given its first reading in Westminster. This is one of the most
important Bills to come before the UK Parliament for decades. The Government has
also indicated that more specific Brexit Bills will also be introduced – to deal with
customs, immigration, or agriculture, for example. Additionally, much secondary
legislation will also be necessary to bring about Brexit.
The UK Government’s stated position is that the Bill’s main purpose is to ensure a
‘functioning statute book’, to ensure legal continuity after exit day. The Bill has three
main tasks. First, it repeals the European Communities Act 1972, which is the gateway

Culture, Tourism, Europe and External Relations Committee ǀ

SPICe: Brexit update paper

whereby EU law enters the national legal system. Second, it converts existing EU law to
UK law, in order to ensure there are no glaring gaps in UK law on Brexit day. Thirdly, it
sets out a process for repealing or amending ‘retained’ ex-EU law by secondary
legislation, to make it fit for domestic use.
Clauses 2 to 6 of the EU Withdrawal Bill create a new body of law known as ‘retained
EU law’. For example, Clause 2 preserves ‘EU-derived domestic legislation’, and
Clause 3 incorporates into domestic law ‘direct EU legislation’ (ie EU law which
currently takes effect in domestic law without need for any domestic legislation).
In particular, two aspects of the Bill cause concern: the powers it gives Ministers to
legislate; and its impact on Devolution. There are also other areas of contention – the
omission of the Charter of Fundamental Rights from ‘retained EU law’ is blatant, but
space prevents consideration here.
Secondary Legislation and Henry VIII powers
Brexit will require a great deal of ministerial regulations (ie secondary legislation). The
UK Government’s ‘Great Repeal Bill’ White Paper acknowledged up to 1000 such
measures will be necessary to ‘correct’ the statute book. Clauses 7-9 of the Withdrawal
Bill provide the authority for such regulations, and the crucial Clause 7(1) is notable for
its breadth:
“(1) A Minister of the Crown may by regulations make such provision as the Minister
considers appropriate to prevent, remedy or mitigate — (a) any failure of retained EU
law to operate effectively, or (b) any other deficiency in retained EU law, arising from
the withdrawal of the United Kingdom from the EU”.
While Clause 7(1) could be used for relatively uncontroversial matters, eg deleting
references to EU institutions which become redundant on Brexit, these powers are
vague and nearly limitless. Although there are some safeguards in the Bill (they may
not be used to create new criminal offences, nor to impose taxation, for example) they
could be abused, as the regulations may make ‘any provision that could be made by an
Act of Parliament’. Notably regulations may take the form of ‘Henry VIII’ clauses, which
enable ministers to override existing legislation, with scant parliamentary scrutiny.
Moreover, because brought about by secondary legislation, such changes would not
require LCMs from the devolved parliaments. Professor Alan Page described this as ‘a
significant potential gap’ in law making in devolved areas.
Most of these regulations will be adopted by the ‘negative procedure,’ giving the UK
Parliament a minimal role in its scrutiny. Notably, the Commons last rejected such a
measure in 1979. However, suppose a more searching procedure were used? Given
the quantity of regulation, this would have very serious implications for members’
workloads and the capacity of Parliament. Thus, there exists a tension between the
sheer volume of legislation that must be adopted to ensure a functioning legal system
on Brexit, and a concomitant democratic need for adequate legislative scrutiny, which is
liable to slow things down.

ǀ

Devolution
Brexit is intended to remove the limits that EU law places on national legislation,
ensuring that competences will be ‘repatriated’ (the word used in the ‘Great Repeal Bill’
White Paper) to the UK. How will this impact on devolved powers? The UK
Government’s approach is that even with devolved powers, such as agriculture and the
environment, the ‘repatriation’ process will first ‘return’ former EU competences to
Westminster and then decisions will be made as to where they should go from there.
This appears to violate the Devolution settlement.
The Withdrawal Bill accomplishes this in the following way. At present, ‘devolved
authorities’ (the term used in the Bill) may not legislate contrary to EU law. In a rather
tortuous section of the Bill, Clause 11 replaces devolved authorities’ inability to act in
areas occupied by EU law with an inability to act in areas of EU law retained as UK law
under the Bill, unless an Order in Council is made providing otherwise. As a result,
devolved institutions are deprived of powers that would have returned to them by
default on withdrawal, and instead those powers accrue to UK level institutions. In a
joint statement delivered on 13 July, First Ministers Nicola Sturgeon and Carwyn Jones
described the Bill as ‘a naked power grab, an attack on the founding principles of
devolution…’
Under the ‘Sewel convention’ (now enshrined in law in the Scotland Act 2016),
legislative consent of the devolved legislatures is needed when Westminster legislation
touches on devolved matters. It has been confirmed (in the Government’s Explanatory
Notes to the Bill) that legislative consent will be sought for the main provisions of the
Bill, including those dealing with ‘the preservation and conversion of EU law’, the
‘replication of the EU law limit on the devolved institutions and the power to vary that
limit’, and the repeal of the European Communities Act 1972.
What will happen if legislative consent is refused (as recommended by the First
Minister)? The UK Government could attempt to force through the EU Withdrawal Bill,
relying on the Supreme Court’s recent holding in the Miller case that the Sewel
convention is not legally enforceable, and the continued doctrine of parliamentary
sovereignty means that Westminster is supreme and may legislate on any matter,
including devolved issues. However, such a move could have severe political
consequences.

Professor Stephen Tierney, Edinburgh Centre for Constitutional Law
Introduction
The European Union (Withdrawal) Bill (‘the Bill’) was introduced in the House of
Commons on 13 July 2017. The Bill does four main things: it repeals the European
Communities Act 1972 (‘the ECA’). When the United Kingdom joined the European
Economic Community in 1973 a condition of EU membership was that community law
be given effect in domestic law. The ECA has served to guarantee the supremacy of
European Community law (now known as EU law) over UK domestic law, including
Scots law. The Bill therefore not only repeals the ECA, it also ends the supremacy of
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EU law across the UK. Secondly, however, the Bill does not in fact remove the vast
body of EU law from the statute book. Instead it converts EU law as it exists at the
moment of the UK’s withdrawal into domestic law. In doing so it creates the new
category of “retained EU law”. Thirdly, it gives powers to UK ministers and the devolved
administrations to use secondary legislation to change the body of retained EU law in
light of the UK’s exit and to give effect to the withdrawal agreement. Finally, it makes
provision for devolution, amending the devolved statutes including the Scotland Act
1998 in order to circumscribe closely devolved powers in relation to Brexit.
In this note I will focus mainly upon the implications of the Bill for devolution.
Delegated Powers
The Bill contains a very broad set of delegated powers to make law. These are set out
principally but not exclusively in Clauses 7-9. The UK Government justifies these wide
powers on the basis of time (given the extent of legislative change needed by the
projected exit date of 29 March 2019), practicality (the extent of the changes which
need to be made) and flexibility, to take account of exigencies as they materialise
during negotiations. Nonetheless the powers are extremely broad, allowing UK
ministers, as they consider it appropriate, to use regulations to address any failure of
retained EU law to operate effectively or any other deficiency in retained EU law and to
make widely framed consequential provisions. To do all of this the UK Government is
given wide ‘Henry VIII’ powers’ – scope to amend primary legislation by way of
delegated legislation.
Devolved competence
Clause 11 amends the Scotland Act 1998 (similar amendments are made to the
devolution statutes for Wales and Northern Ireland), in effect putting “retained EU law”
beyond the competence of the Scottish Parliament. The existing provision in the 1998
Act (s.29(2)(d)) that there is no competence for Scottish Parliament to legislate
incompatibly with EU law is replaced with an equivalent restriction in relation to
“retained EU law”. Clause 10 does give “devolved authorities” regulation-making
powers equivalent to those given to UK ministers by Clauses 7-9 but crucially these can
only be exercised with the consent of UK ministers. The process by which areas of
retained EU law would be released to devolved competence would be one of joint
regulation-making, equivalent to the existing Scotland Act s.30 procedure.
The thrust of the Bill is that the UK Government will have control over all retained EU
law. The UK Government’s aim is to secure a common approach across the UK and
then to allow the release of areas of competence “where it is agreed that a common
approach established by EU law does not need to be maintained and can be changed”.
The UK Government states that it “hopes to rapidly identify, working closely with
devolved administrations” areas that can be released from the transitional
arrangement...”.i Nonetheless, the Bill has been called a “naked power-grab” and “an
attack on the founding principles of devolution” in a joint statement by the First Ministers
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of Scotland and Wales on 13 July.ii They argue that it does not return powers to the
devolved administrations but only to the UK Government and Parliament.
Sewel Convention
By the Sewel convention the UK Parliament does not normally legislate in devolved
areas for Scotland without the consent of the Scottish Parliament. It is not entirely clear
to what extent the convention also applies to alterations to the powers of the Scottish
Parliament itself. Nonetheless, the UK Government concedes that it is “the practice of
the Government to seek the consent of the devolved legislatures for provisions which
would alter the competence of those legislatures or of the devolved administrations in
Scotland and Northern Ireland.”iii On this basis the Government is seeking legislative
consent for the Bill.iv The July statement by the First Ministers of Scotland and Wales
made clear that they would not recommend legislative consent for the Bill as it stands.v
The powers contained Clauses 7-9 also allow the UK Government to make regulations
that affect devolved as well as reserved areas. The Sewel convention does not apply to
this situation. The UK Government states that it “will not normally use the power to
amend domestic legislation in areas of devolved competence without the agreement of
the relevant devolved authority.”vi But there is no guarantee that this will be the case. A
constructive approach to intergovernmental relations will be essential both to make a
common framework of law viable and to lead to the early release of those areas of
retained EU law that fall within the parameters of devolved competence.
Scrutiny
A crucial issue is the effective scrutiny of the extensive powers granted by the Bill. This
burden will fall upon the Scottish Parliament as well as the UK Parliament. Holyrood will
need to assess if regulations are being made by the UK Government in areas that
encroach upon devolved competence. Over time, as the Scottish Government acquires
competence to change retained EU law, the Parliament will also require to ensure that
its committees are properly resourced to check the use of these potentially extensive
powers.

On 11 August, BuzzFeed news published the results of a study by the London School
of Economics on what voters want from Brexit. According to BuzzFeed:
“When the British public are asked in detail what they want from the negotiations,
there is more support for harder Brexit options because Leavers and a significant
number of Remainers back them.”
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https://news.gov.scot/news/eu-withdrawal-bill
European Union (Withdrawal) Bill, Explanatory Notes, paragraph 68
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European Union (Withdrawal) Bill, Explanatory Notes, paragraph 69
v
https://news.gov.scot/news/eu-withdrawal-bill
vi
European Union (Withdrawal) Bill, Delegated Powers Memorandum, paragraph 11
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Professor Sara Hobolt of the LSE – one of the research's authors was quoted in the
BuzzFeed News article, she told them that while neither Remain or Leave voters were
showing signs of regretting how they voted, it appeared Remain voters were not unified
behind a soft Brexit:
"Our results imply that Leavers are united in strongly favouring a ‘hard Brexit’
because they are generally more likely to oppose any deal that involves continued
freedom of movement of people, jurisdiction of the ECJ, and a very large ‘divorce
settlement’,"
"In contrast, Remainers are more divided, with the majority favouring a ‘soft Brexit’,
but others favouring aspects of a ‘hard Brexit’. Overall, this means that there is on
aggregate higher levels of support for outcomes that resemble the ‘hard Brexit’
position put forward by the government."
Professor Hobolt, Sutherland Chair in European Institutions at the LSE European
Institute and Thomas Leeper, Associate Professor in Political Behaviour in the
Department of Government at the LSE have written a blog on the LSE website
explaining the methodology and outcomes of their research. The blog concluded:
“While there appear to be few aspects of the negotiations that Leave and Remain
voters demand at all cost or reject at all cost, there are aspects of the negotiations
that are very important to them. Leave voters are particularly concerned about
control over immigration and opposed to deals that give Britain less than “full control”
over immigration. They are similarly concerned about legal sovereignty and any
“divorce bill”. They also strongly prefer scenarios where EU citizens are able to apply
for residence more than scenarios where all must leave. Remain voters care much
more about the rights of EU citizens – indeed, no other aspect of the negotiations
appears to matter more to them. They also agree with Leave voters that trade terms
with fewer barriers and lower tariffs than a “no deal” scenario would bring are
preferable to a hard break from the common market. Yet, ultimately, citizens are
indifferent about many aspects of Brexit.”

